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“BLACK BEAUTY” .. A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 







MINUTES > 
AND BY-LAWS "4 





POCKET SEAL " Be SO 3 " As described and illustrated 
an SCRE Veen » Q yaaa with 50 sheets for Minutes and 
POUCH $ By-Laws 


BLACK BEAUTY No. 80 $1 8 


BLACK BEAUTY No. 70 | 7 





Same outfit but with Printed 
Minutes and By-Laws 


20 CERTIFICATES x. apie gt” «anil ® Additional Certificates 12 cents each. 
BOUND WITH STUBS > : ° pe 

IN SINGLE SECTION 

All items fit inside a rich, black vinyl 
CORPORATE RECORD BOOK; words 
“Corporate Records” and the border are stamped in 
gold on cover; Corporate name printed on gold insert 
that slips into built-in acetate recess on spine of book. 
Outfit then slips into a black vinyl Slip Case. 





STOCK ‘TRANSFER SECTION > 





| ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) ——»> 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
inte built-in acetate holder on spine of book 
@ Contains—20 Certificates, Minute and By-Law sheets, 
Stock Transfer sheets, celluloid tab Index . . . and 


POCKET SEAL—in our unique zipper, black vinyl pouch 


that snaps into recess inside of book’s cover CUT-AWAY SHOWS eas , : 
, : — , HOW POCKET SEAL s yo PS ee. 
SLIP CASE—black vinyl—entire outfit slips into slip case POUCH SNAPS INTO 4 : ys — 
$ A RECESS INSIDE ‘ it ; 
“THE SYNDICATE" No.90 ‘76 COVER ~ ~ BOOK 


As described and illustrated, bound in CLOSES NORMALLY 


black cloth, red back and corners; 
50 blank Minute and By-Law sheets. 


“THE SYNDICATE" No.95 5°27 
With printed Minutes and By-Laws. 


@ Additional Certificates 12 cents each. 





More than 1 Class of Stock — Preferences — Special Clauses 





WHEN ORDERING 


(Postage prepaid if remittance is sent with order) 


Preferences, Designations, Clauses, etc., under 200 words, printed on face of Print Corporate Name exactly as on Certificate of Incorporation. Give 

certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided STATE and YEAR of incorporation; No. of shares ......... Par mF 

among classes unless otherwise specified. Add $2.25 for each additional group Value $...... Capital Stock $......... It stock is without par 60th Stre 

of 100 words or fraction thereof. value specify total amount of Shares ...... Is stock Full Paid and s cond 
: . Non-assessable?.... Certificates signed by President and...... ? : 

(Send Copy of Certificate of Incorporation) Add to price.............. $13.50 mn - Menem 

‘mbers 
Additional certificates 12c ea. Each addit. class of stock recited........ $ 2.25 Ask for catalog of outfits ...... $15. $1 20. 


43 Park Place, New York 7, N. Y. 


BEekman 3-3037 
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NEW BUILDINGS are just one part of the Bell System's 1961 construction program. There 
are hundreds of other projects, of many kinds, and in many places throughout the country. 


Bell System’s 2¥2 Billion Dollar 
Construction Program 
Provides Work and Wages 


in Many Lines 





American Bar Association Journal 


This big Bell System construction program 
for 1961 is more than better telephone service. 

It is more than additional tax money for 
cities, states and the government. 

It is work and wages for people. Thousands 
upon thousands of people. Both inside and 
outside the Bell System. 

Each week it puts more millions of dollars 
into pocketbooks and cash registers throughout 
the country. 

It’s a big effort and shows the vital part of 
the Bell System in the nation’s economic life 
and growth. 

There is much more to be done... and 
with earnings adequate to support the job, 
we'll keep moving right ahead, improving tele- 
phone service and helping America grow. 


TELEPHONE SYSTEM 
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Recent events in Cuba serve to re- 
mind us that an independent Bench 
and Bar are essential to the mainte- 
nance of liberty under law. One of 
Castro’s first acts was to liquidate the 
independent Bench and Bar. Some of 
the members are now living in exile 
in the United States and we are extend- 
ing the hand of professional brother- 
The Cuban program 
paralleled the Communist technique in 


hood to them. 
Hungary where the same thing was 
done. Trials are no longer held before 
independent judges, ready to do jus- 
tice between citizen and state. They do 
the state’s bidding, sometimes assisted 


»y the horrid trappings of trial by mob 
n “people’s courts”. No lawyer dares 


x indeed is permitted to speak up 
n defense of a client against the will 


f the state. Liberty cannot prosper or 
survive in such a climate. The contrast 
between such a system and our own 
should make us proud of what we have 
and determined to maintain it. 

Indeed this viewpoint is at the bot- 
tom of most of the interests and activ- 
ities of the organized Bar. And these 
activities are not conducted just in the 
interest of the profession; they are 
basic contributions to the public inter- 
est. We should do more than we have 
done to help the public understand the 
vital importance to the public of our 
independent Bench and Bar. The atti- 
tude of a truly independent judge has 
perhaps never been better stated than 
by Lord Mansfield in 1770 in R. v. 
Wilkes, 4 Burr. 2527, 2562: 


I wish popularity: but, it is that pop- 
ilarity which follows; not that which 
s run after. It is that popularity which, 
sooner or later, never fails to do jus- 
tice to the pursuit of noble ends, by 
noble means. I will not do that which 
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Whitney North Seymour 


my conscience tells me is wrong upon 
this occasion; to gain the huzzas of 
thousands, or the daily praise of all 
the papers which come from the press: 
I will not avoid doing what I think is 
right; though it should draw on me 
the whole artillery of libels; all that 
falsehood and malice can invent, or the 
credulity of a deluded populace can 
swallow. 


Learned and independent judges 
must be recruited from a trained, in- 
dependent and courageous Bar. Such 
a Bar presents issues in any sort of 
case fully and properly. Such a Bar 
sees to it that there is adequate rep- 
resentation for all: the rich, the poor, 
the unpopular and the despised. Such 
a Bar contests every inch of liberty’s 
ground when some benevolent govern- 
ment of the day seeks to trespass where 
the Constitution forbids it to go. Such 
a Bar should also be alert to defend 
independent courts against false and 
attacks, 
scholarly criticism 


scurrilous Professional and 


should be wel- 
comed, but such a Bar perceives that 
baseless attacks and the billingsgate 
of the ignorant lower the public esteem 
for both Bench and Bar and erode re- 
spect for all law. It is to insure and 
maintain such a Bar that we concern 
ourselves with such basic matters as 
legal education, standards of admission 
to the Bar, discipline, continuing legal 
education, legal aid, judicial adminis- 
tration and the selection of judges, 
among other closely related matters. 
My great predecessor, Elihu Root, an 
outstanding public servant and leader 
of our profession, gave a classic de- 
scription of the independent Bar in a 
speech before the New York State Bar 
Association in 1912, in which he said: 
. there is one thing which among 
all the lawyers of America we are sure 
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to find, and that is, that for the weak- 
est, for the poorest, for the most un- 
noted and uncared-for client, we fear 
not, not one of us, not the weakest of 
us, to assert rights against all over- 
whelming power whatever. So long as 
there exists in a civil community a 
great body of men who have that char- 
acteristic, liberty cannot die. 

There is a reason for it, and the 
reason is that not alone with us, but 
through us the community in which 
we live, throughout all the people who 
ordain the laws that we seek to enforce, 
whose protection we invoke, whose 
mandates we assert, —throughout all 
the people there exists a deep, and I 
think an ineradicable sense of the 
supremacy of justice—justice depend- 
ent upon no whim or fancy of a ruler, 
justice dependent upon no impulse or 
passion of a majority, justice which is 
a covenant between all government 
and the humblest citizen who is gov- 
erned. 


As we consider the importance of an 
independent Bench and Bar and take 
pride in it, it is well for us also to bear 
in mind the differing functions which 
each performs. It is for the judge to 
decide, it is for the lawyer to say every- 
thing which can properly be said for 
his client. If a client cannot obtain 
such a spokesman because he is too 
poor or is charged with too obnoxious 
an offense, in the one case poverty and 
in the other public opinion may, in 
effect, decide the case instead of the 
judge. The Bar must not permit this 
to happen. Through legal aid, the pub- 
lic defender, efforts of individual law- 
yers which should evoke the respect 
of the community or, if necessary, 
through assignment of counsel by the 
court, an independent Bar will not 


permit it to happen. 
Lord Evershed, the Master of the 


(Continued on page 444) 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





U.N. Action in Congo 
Violates U.N. Charter 

The Charter of the World Court 
specifically excludes it from interfering 
with domestic matters. Those who urge 
the repeal of the Connally Reservation 
say we can trust the World Court not 
to interfere in domestic matters. 

In the Charter of the United Nations, 
Article 2, Section 1, reads as follows: 


7: Nothing contained in the present 
charter will authorize the United 
Nations to interfere in matters which 
are essentially within the domestic 
jurisdiction of any state... 


Recently a politician was murdered 
in the Congo. There are three or four 
factions fighting each other in the 
Congo. Notwithstanding that, recently 
at a meeting of the United Nations it 
was voted to send troops to interfere 
between the various factions fighting 
in the Congo. 

If the United Nations, in violation 
of Article 2 of its Charter, thus inter- 
venes in domestic affairs, to what ex- 
tent will the World Court act if it 
sees fit? 

Georce W. NILsson 


Los Angeles, California 


ADPS and 
Legal Materials 

The editorial, “Our Working Tools” 
(47 A.B.A.J. 274) presents a clear per- 
spective of the potential function of 
“memory machines” in relation to the 
performance of the duties of the legal 
profession. 
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My own involvement with the subject 
now covers some ten years, and nothing 
I have seen or read in that time has 
weakened the early, intuitive impres- 
sion that the real value of computers 
was in their remarkable ability to re- 
member and to perform the plain 
drudgery of turning pages. 

Beyond that, your suggestion that 
the present systems of digests and in- 
dexes contain their own brake on im- 
provement, by reason of the need to 
predetermine the classification array, 
will likely prove sound as tests of the 
new methods are developed. One of the 
most intriguing capacities of the com- 
puter is its ability to retain the entries 
on what may be called a “free floating” 
system which postpones the process of 
arrangement to the time of search. 
This should bring about a great ad- 
vance in quality, in that the references 
produced will more likely be relevant 
to the search, and fewer unrelated ref- 
erences will need to be examined. 

It is something of a paradox that the 
computer may turn out to perform the 
apparently hopeless task of searching 
statutory materials more easily than it 
will provide answers to decisional re- 
search problems. This is for a variety 
of technical and accidental reasons, but 
it appears to be so from the work done 
so far. 

The last two or three years have seen 
a considerable growth of interest in 
this subject among lawyers, judges and 
legislators. The level of interest and 

activity is still far too low, however. 
We have too few actually engaged 






in tackling the problems. Technical 
changes in computer art take place 
rapidly, and it will be essential to 
build up to a comparable pace in appli- 
cation if we are not to allow the elec- 
tronic age to pass us by without bene- 
fit. As your editorial observes, it will 
require our best talent to make good 
use of these engineering marvels, yet, 
historically, the profession has invested 
too little of its productive capacity in 
the improvement and modernization 
of its own tools and techniques. If 
this neglect of housekeeping chores 
can be overcome, we can expect the 
forward movement to be timely instead 
of ex post facto. 
Vincent P. Brunno 

Newark, New Jersey 


No World Court 
for Him 

The American Bar News of Decem- 
ber 15, 1960, said: 





ABA President-elect John C. Satter- 
field urged withdrawal of the Connally 
Amendment because he said it had 
created an impression of U. S. “distrust 
of the International Court of Justice.” 
He declared that withdrawal of the re- 
strictive amendment would not affect 
U. S. sovereignty because this country 
“has an absolute and complete veto in 
the Security Council against (any arbi- 
trary) judgment of the Court.” 


In other words, if we don’t like the 
decision, we can “pick up our marbles 
and go home”. Personally, I would 
prefer the United States Senate decid- 
ing the issue before the court gets hold 
of the matter, rather than relying upon 
our delegate to the United Nations. 

The World Court contends that it 
sets its own jurisdiction and thus 
operates outside of a rule of law. It 
makes its own rules under those condi- 
tions. It has assumed jurisdiction cov- 
ering forty or more of the United 
States tariff agreements and yet ad- 
vocates of the withdrawal of the 
amendment say that the court does not 
have such jurisdiction. Wouldn’t it be 
wiser to spell out specifically the 
court’s jurisdiction ? 

The Attorney General of the United 
States protested the Connally Reserva- 
tion as being a self-judging provision. 

At the same time he would be the first 
to deprive a citizen or a state the right 
(Continued on page 444) 
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published monthly 


American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law: Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 


Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
$3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Local Govern- 
ment Law, $5.00; Patent, Trademark and Copyright Law, 
$5.00; Public Utility Law, $5.00; Real Property, Probate 
and Trust Law, $5.00; Taxation, $8.00. 


Administration, 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1956 or before; $10.00 for lawyers admitted in 
1957, 1958 and 1959; and $5.00 for lawyers admitted in 
1960 or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 


May, 1961 Vol. 47 439 





Bar Association 


American 


HEADQUARTERS OFFICE: 
1155 EAST 60th STREET, CHICAGO 37, ILLINOIS 
Telephone: HYde Park 3-0533 

WASHINGTON OFFICE: 
1120 CONNECTICUT AVENUE, N.W., WASHINGTON 6, D. C, 
Telephone: FEderal 7-8266 





Officers and Board of Governors 1960-61 


President WHITNEY NORTH SEYMOUR, 120 Broadway, New York 5, New York 
President-Elect JOHN C. SATTERFIELD, Box 466, Yazoo City, Mississippi 


Chairman, House of Delegates OSMER C. FITTS, 16 High Street, Brattleboro, Vermont 


Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


Treasurer GLENN M. COULTER, Ford Building, Detroit 26, Michigan 


Executive Director JOSEPH D. STECHER, 1155 East 60th Street, Chicago 37, Illinois 
Assistant Secretary RICHARD H. BOWERMAN, 205 Church Street, Box 1936, New Haven 9, Connecticut 


The President, 


The President-Elect, 


The Chairman of the House of Delegates, 


Ex Officio 


The Secretary, 


The Treasurer, 


Joun D. Ranpa t, Last Retiring President, 10 First Avenue East, Cedar Rapids, lowa 


Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


First Circuit 
Second Circuit 
Third Circuit 
Fourth Circuit* 


Fifth Circuit 


Davw A. Nicuots, Depositors Trust Building, 
Camden, Maine 

Cuartes W. Perrencitt, Box 1250, Greenwich, 
Connecticut 

Rosert K. Beit, 801 Asbury Avenue, Ocean 
City, New Jersey 

Ecsert L. Haywoop, 111 Corcoran Street, Dur- 
ham, North Carolina 

E. Drxte Beces, Brent Annex, Box 1030, Pensa- 
cola, Florida 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 


Tenth Circuit 


Epwarp W. Kunn, Box 123, Memphis 1, 
Tennessee 

BenyaMiIn WuHam, 231 South LaSalle Street, 
Chicago 4, Hlinois 

Donato D. Harries, 1200 Alworth Building, 


Duluth 2, Minnesota 

Watrter E. Craic, First National Bank Building, 
Phoenix, Arizona 

Epwarp E. Murane, Wyoming Bank Building, 
Casper, Wyoming 


*The District of Columbia is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 


Board of Editors, American Bar Association Journal, listed on page 482 


Advisory Board of the Journal 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Dist. of Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Tlinois 
Indiana 
Towa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 


DOUGLAS ARANT, Birmingham 
(Vacancy) 

DEVENS GUST, Phoenix 

EDWARD L. WRIGHT, Little Rock 
JAMES E. BRENNER, Stanford 
EDWARD G. KNOWLES, Denver 
WESLEY A. STURGES, New Haven 
JOHN BIGGS, JR., Wilmington 

H. CECIL KILPATRICK, Washington 
JOHN M. ALLISON, Tampa 
CHARLES J. BLOCH, Macon 

J. GARNER ANTHONY, Honolulu 
(Vacancy) 

JAMES P. HUME, Chicago 
RICHARD P. TINKHAM, Hammond 
THOMAS B. ROBERTS, Des Moines 
W. D. P. CAREY, Hutchinson 
ROBERT P. HOBSON. Louisville 
LeDOUX R. PROVOSTY, Alexandria 
DAVID A. NICHOLS, Camden 
EMORY H. NILES. Baltimore 
FRANK W. GRINNELL. Boston 
WILLIAM T. GOSSETT. Dearborn 
EDWARD A. DANFORTH, Minneapolis 
GIBSON B. WITHERSPOON. Meridian 
JACOB M. LASHLY, St. Louis 


440 American Bar Association Journal 


Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


EARLE N. GENZBERGER, Butte 
ROBERT G. SIMMONS, Lincoln 

JOHN W. BONNER, Las Vegas 
WILLOUGHBY A. COLBY, Concord 
NICHOLAS CONOVER ENGLISH, JR., Newark 
CHARLES F. MALONE, Roswell 
ROBERT M. BENJAMIN, New York 
FRANCIS E. WINSLOW, Rocky Mount 
FLOYD B. SPERRY, Golden Valley 
RALPH WILKINS, Columbus 

ALFRED P. MURRAH, Oklahoma City 
JAMES C. DEZENDORF., Portland 

C. BREWSTER RHOADS, Philadelphia 
HENRY C. HART, Providence 
DOUGLAS McKAY, Columbia 

ALAN L. AUSTIN, Watertown 
WALTER P. ARMSTRONG, JR., Memphis 
HAROLD A, BATEMAN, Dallas 
FRANKLIN RITER, Salt Lake City 
JOHN D. CARBINE. Rutland 

T. MUNFORD BOYD. Charlottesville 
CHARLES H. PAUL, Seattle 

ROLLA D. CAMPBELL. Huntington 
CARL B. RIX. Milwaukee 

EDWARD T. LAZEAR, Cheyenne 











ark 











here’s timely help you can use now 


e after state across the 


This year, in stat 
essure builds for new 


country, tremendous pr 
and needed tax revenue. Legislatures are 


expected to go all out in a drive to raise 
more and still more money. A host of new 
problems will arise in the wake of n 
amended tax laws. Taxpayers face heavier 
financial obligations—business profits and 
operation become increasingly dependent 
on sound state tax management. 

You can keep up with all new develop- 
ments and prepare to face them by sub- 
scribing to CCH STATE TAX REPORTS. 

The REPORTS continuously supply full 

orking details on new state 
ents, regulations, rulings, 


ew and 


authoritative WwW 
tax laws, amendm 
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are featured, while expert editorial 
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forms 
explanation applies everything to f 
situations for every possible tax economy. 
No groping, no guessing—important 
decided swiftly, safely 


STATE TAX REPORTS 


state tax affairs are 
when you look to CCH'S 
for everyday guidance. 

Separate series of REPORTS are published 
for each of the 50 states and the District of 
Columbia. For full details about CCH’S 
ble STATE TAX REPORTS for 
s of importance to you, 


swift, dependa 
your state or state 
fill out, detach and mail the coupon below. 


No obligation, of course. 
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A tax service tailored to your requirements ! 


Use BNA’s TAX MANAGEMENT Portfolios 
for 45 days—without obligation 


BNA’s bi-weekly TAX MANAGEMENT 
Portfolios provide a corporate tax ad- 
ministration service custom tailored to 
your needs—thanks to a unique sub- 
scription plan that permits you to choose 
the Portfolios that cover corporate tax 
topics of consequence to you. 


Portfolios contain comprehensive, top- 
ic-by-topic analyses of corporate income 
tax problems, including Tax-Pattern 
outline, Detailed Analysis, Bibliography 
and References, and a complete set of 
Working Papers. 


The Working Papers—perhaps the 
most valuable feature of the service— 
include graphic descriptions of prob- 
lems; computation worksheets; proto- 
type forms; specimen notices to share- 
holders, employees, customers, and sup- 
pliers; prototype submission documents 
to Internal Revenue Service (including 
sample requests for rulings); filled-in 
special tax return forms; accounting 
implementation documents (with ex- 
planations and comments); and similar 
materials. 


Every portfolio is kept up to date by 
means of change sheets or cover-to- 
cover revisions, whenever necessary. 
Portfolios are compact, convenient, easy 
to use—fit any standard file drawer. 


As part of the service, you also receive 
the bi-weekly TAX MANAGEMENT Memo- 
randum, which offers the consensus rec- 
ommendations on current corporate tax 
problems of an Advisory Board of active 
tax practitioners, attorneys, and ac- 
countants. 


Select any seven of the TAX MANAGE- 
MENT Portfolios listed below. Use them 
for 45 days, without obligation. If they do 
not give you the corporate tax help you 
require, return all materials—collect. 
Otherwise we'll bill you at the end of the 
45-day approval period, at the Custom 
Service rates indicated below. (After 
your subscription is entered, you may 
request as many additional Portfolios as 
you desire at $14.50 per Portfolio per 
subscription year.) 


at the rates indicated. 


(Select any seven Portfolios from those listed below) 


(1) Accounting Periods (56) 

(C0 Accrual of State, Local and Fed- 
eral Taxes (24) 

(] Accumulated Earnings Tax (35) 

[) Bad Debts (19) 

(0 Citizens Working Abroad for U.S. 
Employers (13) 

(0 Consolidated Returns — Elections 
and Filings (21) 

(0 Consolidated Returns: Preparation 
and Computations (Part |—Uncon- 
solidated Items) (38) 


(1) Consolidated Returns: Preparation 
and Computations (Part !l—Con- 
solidated Items) (38A) 


(1 Consolidated Returns—Special 
Taxes and Taxpayers (43) 


[] Corporate Acquisitions (8) 


(1 Corporate Liquidation under 
Section 337 (18) 
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ORGANIZATION 


() Corporate Liquidations under 
Section 333 (58) 


( Corporate Recapitalizations (52) 

(1) Corperate Separations (2) 

(] Corporate Stock Redemption (17) 

(1) Declarations and Payments of 
Estimated Tax (1) 

((] Deferred Compensation Arrange- 
ments (20) 

[] Depreciation (6) 

Oo —_o and Profits — Dividends 


(0 Equipment Leasing (12) 


Opera- 





g U.S. i 
tions in Canada (45) 


( Estate Planning for Corporate 
Executives (11 


(0 Export Operations (5-2nd) 
(1) Foreign Income—Export Sales (5) 


[] Fereign Operations under Sec- 
tions 367 and 1491 (57) 


(C0 Instaliment Sales (48) 

[] Involuntary Conversions (33) 
Li ing and Technical Assist 
Abroad (44) 

Liquidation of Corporate Subsid- 
iaries (16) 
] Meving Expenses (3) 
Net Operating Losses (9) 
Net Operating Losses—Acquisi- 
tions of Loss Corporations (27) 

€- Partial Liquidation (37) 

() Preparation and Use of Schedule 
M (31) 





(C Sales and Leasebacks (36-2nd) 
[] Sickness and Disability Benefits (4) 


() State Taxation-Income Taxes 
(10-2nd) 
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(1 Steck Options (7) 

(0 Subchapter S—Elections and 
pa (60) 

[] Tex Effects of Intercorporate 
Transactions (22) 

(0 Tax-Free Exchanges under Sec- 
tion 1031 (61) 

(C] Tax Treaties (41) 


(1) Transfers to Controlled Corpora- 
tions (54) 


C) Travel and Entertainment 
Expenses (26—2nd) 

(] Western Hemisphere Trade Cor- 
poration (30) 


(Numbers in parentheses are the 
serial numbers of the Portfolios.) 


Subscription Rates 


Under the Custom Service Pian, 
subscription rates start at $144 per 
yeor for seven Portfolios pice 26 
issues of the bi-weekly TAX MAN- 
AGEMENT Memorandum) and increase 
by $14.50 for each Portfolio sub- 
scribed for beyond seven. Thus, if you 
subscribe for eight Portfolios, the sub- 
scription rate is $158.50 per year; for 
nine Portfolios, $173 per year; for ten 
Portfolios, $187.50 per year; and so 
on. All Portfolios are kept up to date 
by means of change sheets or com- 
plete, cover-to-cover revisions during 
the subscription year. You may ex- 
change up to seven Portfolios for up 
to seven other Portfolios on different 
tax subjects, without charge, during 
the subscription year. 
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The President’s Page 
(Continued from page 437) 
Rolls, who made so many friends 
among us at the Annual Meeting in 
Washington and who will be the As- 
sociation’s guest in St. Louis in August, 
lecturing at the University of Kansas 








in 1955, reminded us that: 


... for the legal profession no stand- 
ard of scholarship or rectitude can by 
any means be too high. If it is true to 
say (as I believe that it is) that the 
measure of true freedom—freedom of 
the mind and the spirit as well as of 









the person—in any country is directly 
proportional to the respect in which 
its legal profession is held by the gen- 
eral community, so also is it true that 
the future liberties of our people, the 
maintenance of the high standards of 
stability and values, are in the hands 
of those of our profession. 








Views of Our Readers 
(Continued from page 438) 


to bring unlimited law suits against the 
Government of the United States. The 
United States Congress permits the 
United States to be sued, but it sets the 
time, the court and the rules of proce- 
dure. We do not consider that self- 
judging is a prerogative of sovereignty. 

The World Court machinery, not the 
United States Senate, has recently 
elected Phillip C. Jessup as a Justice 
on the World Court. Mr. Jessup, at 
the time the Communists were taking 
over China, with the assistance of this 
country, was a member of the Institute 


of Pacific Relations. The IPR was 


labeled as a transmission belt for Com- 
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munist propaganda by the Senate In- 
ternal Security Committee. This is not 
to say that Mr. Jessup was or is or 
ever has been a Communist. It does 
illustrate to me that we should not 
place our faith and trust for world 
peace in the International Court of 
Justice, as it is currently designed to 
operate. In our exuberance to reach a 
goal, we are inclined to overlook the 
very hazards that will always prevent 
us from attaining that goal. The 
Romans understood, finally, that courts 
empowered to make up the law as they 
went along without being required to 
return to unchangeable principles, led 
to injustice and tyranny. 

As a father of four children and one 
who lost four years during the last war, 








certainly I am for peace. However, 
withdrawal of the Connally Reserva- 
tion will ultimately create more prob- 
lems than it will solve. If the United 
States Supreme Court, in the judgment 
of many lawyers, can overstep and has 
overstepped its boundaries and its au- 
thority, surely a court that has no 
constitution or written rules will be 

tempted to exceed its authority. 
President Whitney North Seymour, 
in the same issue of the American Bar 
News, said: “Lawyers are also the 
guardians of our liberties.” The Ameri- 
can Bar Association’s House of Dele- 
gates should re-examine their bare 
majority vote in light of their responsi- 
bility to guard liberties of the Ameri- 
(Continued on page 448) 




















THE PENALTY OF INDIFFERENCE 


Neglect on the part of a lawyer to be at all times 
fully informed regarding cases or statutes on which 
he proposes to rely is all too often penalized by em- 
barrassment and loss of prestige. 


Under present conditions no one who overlooks the 
most efficient and economical way of keeping up to 
date and getting things done can long compete 
successfully. 


That is why Shepard's Citations is particularly im- 
portant now. It reduces the cost of insuring both 
completeness and accuracy in legal research by in- 
creasing the speed with which that end may be ob- 
tained. 


Subscribers to Shepard's Citations know from ex- 
perience that its relatively small cost is offset many 
times by the benefits derived. 


They know that there is no other way of handling 
one's citation problems so quickly and so satisfac- 
torily. It gets things done. Omit Shepard's and you 
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THE AMERICAN LAW 
OF MINING 


edited by The Rocky Mountain Mineral Law Foundation 


AMERICAN AMERICAN AMERICAN 
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This newly published treatise on mining law is the 
first up to date treatment of the subject in nearly 
half a century. 

Modern mining practice today presents many 
intricate questions in technology, multiple use of 
mineral lands, taxation, securities laws, labor laws, 
lien laws, radiation hazard regulations, government 
supports, and techniques of leasing, conveying, 
financing and operating mineral properties. 

This treatise deals intensively with all of these 
questions, updating some areas in the light of recent 
developments and in many other areas filling large 
gaps in subject matter not to be found in any other 
mining law book. 

This set was conceived by the Rocky Mountain 
Mineral Foundation who selected the contributors 
from the lawyers most experienced in this field. 
The result is a thoroughly definitive work which, at 
the same time, is remarkable for its practical point 
of view. 


MAJOR TITLES: Sources and Evolution of American 
Mining Law ... Mineral Development of Federal 
Public Domain, Acquired and Reserved Lands... 
Development of Federally Reserved Minerals in 
Fee Lands . .. Prospecting and Discovery... 
Location of Mineral Deposits . .. Rights Conferred 
by Location ... Maintenance of Claim After Loca- 
tion .. . Abandonment, Forfeiture and Relocation 
... Patents and Adverse Claims... Federal Mineral 
Leases ... Mining Titles ... Mineral Laws of States 
and Local Government Bodies . . . Comparative 
Mining Laws of Foreign Countries . .. Exploration 
Contracts ... Conveyancing and Status of Mineral 
Interests ... Coal Leases ... Royalty Interests and 
Ore Payments ... Operation Agreements ... Labor 
... Radiation Exposure ... Tailings and Debris... 
Co-Ownership of Mining Properties and Mining 
Partnerships ... Mining Companies... Government 
Support to Mining... Ore Marketing... Valuation 
of Mining Properties . .. Ad Valorem, Production 
and Other Mining Taxes... Mineral Income Taxa- 
tion ... Liens and Encumbrances ... Forms... 
Case Index... Substantive Index. 


Five Loose-leaf Volumes, Supplemented. 





PRODUCTS LIABILITY 


by Louis R. Frumer and Melvin |. Friedman 


A complete statement of the law with respect to 
manufacturer’s and seller’s liability for harm 
done by a product. A practical text designed to 
apply existing law to a wide range of specific, 
modern problems. Full recognition has been 
given to the latest technological, sales and mer- 
chandising advances employed to market to- 
day’s products. 

All aspects of products liability are treated in 
detail whether based upon negligence, warranty, 
or fraud. The authors have considered the sub- 
ject from the standpoint of the manufacturer; 
the wholesaler, distributor or jobber; and the 
retailer or dealer. Specific recommendations are 
made with respect to use of discovery, and proof 
and disproof, It tells you what you must con- 
sider in such areas as product design, manufac- 
turing, inspection, assembly, duty to warn, aller- 
gies, and the hundreds of other points that to a 
greater or lesser degree will influence your par- 
ticular case and indicate how you should pro- 
ceed, 

2 Volumes 


TRIAL OF MEDICAL 
MALPRACTICE CASES 


By David W. Louisell, Professor of Law, University of 
California, Berkeley, and Harold Williams, M.D., LL.B. 


The first modern treatise devoted to a thorough 
analysis and explanation of the law of malprzc- 
tice. The increasing number of actions in this 
area indicates a need for this detailed considera- 
tion of the special problems involved and the 
law which has so recently evolved. 


PARTIAL CONTENTS: “Primary” Causes of Mal- 
practice Suits ... “Secondary” Causes of Mal- 
practice Suits . .. Physicians’ Notions of Mal- 
practice ... Proof and Disproof ... Is.There a 
Malpractice Case? ... Defense to the Malprac- 
tice Case ... Depositions, Discovery and Pretrial 
Conferences ... Handling Case for Plaintiff .. . 
Handling Case for Defendant .. . Statutes of 
Limitations . . . Res Ipsa Loquitur . .. Vicarious 
Liability .;. Charitable and Governmental Hos- 
pitals — Liability and Immunity . . . Damages 
. . . Future Sources of Actions — Exploitation 
and Prevention . . . Public Liability Insurance. 


1 Volume 


FREE EXAMINATION 
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(Continued from page 444) 


can people first. | feel sure that if the 
vote were taken in the House of Dele- 
gates ioday after the appointment of 
Mr. Jessup, the vote would be different. 

Brooks L. HARMAN 
Odessa, Texas 


Questions Rule 
on Expropriation 
I should like to make a comment 
concerning your recent two-part article 
on the Cuban expropriation of private 
property. The Mr. 


concludes his work by stating that a 


author, Allison, 
settlement of the claims of the foreign 
owners, based on some combination of 
restoration of property to the “rightful 
owners” and cash payment, must soon 
be concluded “if international morality 
and the rule of law are to have any 
meaning”. Without disputing his con- 
clusions as to what an American court 
would or should do if faced with litiga- 
tion involving the expropriated prop- 


erty, I seriously question the moral 
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any kind of bond, 
anywhere, 


Whatever type of bond you need... you'll 
find assistance within easy reach. Throughout 
the United States and Canada, in the 
important cities and towns, there are ten 
thousand U.S. F. & G. agents ready to offer 
almost any type of bond available. Just 
call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 
replacement of lost securities. There’s 

a U.S. F. & G. man in practically 
every county seat, too, with the power 
to issue court and judicial bonds 


THE 


United States Fidelity & 
Guaranty Company 
Baltimore 3, Maryland 


FIDELITY INSURANCE COMPANY OF CANADA « TORONTO 










without delay 
















on the spot. 
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conclusion asserted by the author, at 
least upon the facts as stated in the 
articles. 

The articles read rather well as an 
exercise in closed-circle jurisprudence, 
but I had thought that the twentieth 
century had effectively laid to rest that 
approach to juridical problems. For 
law to ignore the social structure in 
which it operates and on which it has 
an impact appears to me to be both 
improper and, at least in the long run, 
futile. That such a non-viable brand of 
law also claims to represent an expres- 
sion of proper morality seems totally 
unwarranted. 

Thus, the 


that repayment or restoration of assets 


where article concludes 
is morally demanded but does not ad- 
vert to the role of the expropriated 
businesses in the pre- or post-revolu- 
tionary Cuban society—either econom- 
ically or politically—I find the author’s 
contentions singularly deficient and 
unconvincing. The same conclusion 
must be made as to the compulsions 
of the “rule of law”. Perhaps some or 











all of the expropriated businesses were 
dealt with unfairly or illegally by 
either Cuban or American standards— 
but the resolution of that issue must 
necessarily involve reference to the 
Cuban economic and social problems 
and to the political situation in which 
the expropriation took place. 

If the rule of law is to mean no more 
than a perpetuation of the particular 
rules established by the industrial 
Western nations at a time of their 
economic dominance of world affairs 
it will fall upon deaf ears in those areas 
of the globe i: which we are most 
interested in trying to make it mean- 
ingful. The bulk of the world would 
not and, in view of the lessons of our 
own history, should not accept a rule 
of law solely designed for the preserva- 
tion of an unequal status quo. | refer 
interested parties to the publication of 
the International Commission of Jurists 
(Geneva, Switzerland). It would be 
indeed interesting to see a new study 
of the Cuban expropriation problem 

(Continued on page 450) 
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LEGAL INSTRUMENTS 
FEDERAL TAXATION 


The Lawyers Tax Manual, 
By Pellard and Robinson 


The procedure to 
follow... 


The form to use... 
TAX PROTECTION FOR 


Purchase and Sale of 
Assets; Business Inter- 
ests: Real Estate; Cor- 
porations: Stockholders; 
Partnerships; Matrimoni- 
al Problems; Insurance 
Agreements; Wills; 
Trusts; Inter Vivos; 
Gifts: Ete. Also Tax Re- 
covery Procedure. All with 
Illustrative Forms. 


Large Looseleaf Volume, 
Price $20.00. 





ORDER FOR EXAMINATION 


CLARK BOARDMAN COMPANY, Lid. 
22 Park Place New York 7, N. Y. 


Please send: Pellard and Robinson's LEGAL 
INSTRUMENTS AND FEDERAL TAXATION, 
The Lawyers Tax Manual, Price $20.00 


Name ; ee 8 ee a oe 





Address “_ 





City & Zone No.__ ee 
(Continued from page 448) 
done under a less self-serving set of 
facts and rules of law. 

MALCOLM BuRNSTEIN 
Geneva, Switzerland 


Disagrees with 
Mr. Durkan 

Despite Mr. Durkan’s eighteen years’ 
service with the Department of Internal 
Revenue, principally as a trial attorney 
in the office of the Chief Counsel, I can- 
not but deplore the approach that was 
taken in his article entitled “Your 
First Tax Case” 
173). 
eral practice to be told by an author 


(February issue, page 
For the lawyer engaged in gen- 


of such apparently eminent background 
that each tax controversy should be 
viewed as an adversary proceeding can 
neither aid them in handling such 
matters nor will it correct the faults 
complained about. Rather it will foster 
the very situation that is decried. It 
will never be accomplished if an early, 
and accurate determination of the facts 


in such matters, which are primarily 
ones of fact, are not concluded at the 
earliest possible date. 


Neither the 


The scope of 
LLOYD-THOMAS 


APPRAISAL SERVICE 
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*Legal Requirements 


Appraisals for expert testimony 
in property litigation, damage 
suits, condemnation, receiver- 
ships, rate cases, registration 
statements for the Securities and 
Exchange Commission . . . for 
corporation finance: merger, con- 
solidation, reorganization, pur- 
chase and sale, bankruptcy or 
liquidation . . . for all property 
insurance needs. 

For complete information, 
write Dept. ABA. 


THE LLOYD -THOMAS co. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill. 


Representatives Coast to Coast 
First for Factual Appraisals Since 1910 


— | 


client, the government nor the lawyer 
will profit from the “claims adjuster” 
attitude. 

Every system has some weaknesses, 
particularly, when administered by hu- 
man beings and also, when the subject 
itself, i.e., taxes, is such an unpopular 
one. Such faults as described in the 
article should be corrected not by en- 
couraging an attitude, which can do 
nothing but magnify and continue the 
error, but should be cured by construc- 
tive criticism directed to the proper 
officials of the Service. 

Perhaps I have been fortunate in 
practicing as a tax the 
Omaha Region and particularly with 


advocate in 


agents from the Missouri and Kansas 
Director’s Office. Those 
constantly watching for the abuses de- 


gentlemen are 


plored and every criticism and sugges- 


tion is welcomed and acted upon 
promptly, 
Harry A. Morris 


Kansas City, Missouri 


Sacco-Vanzetti Articie 
Displeases Him 


I have read the “Sacco-Vanzetti 
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P. A. WETZEL & SON 
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Case” by Barry C. Reed, in the August, 
1960, issue, “Miscarriage of 
Justice” in the January, 1961, Journal, 
written by a Justice of the Pennsyl- 


and also 


vania Supreme Court. 


In my opinion, the article by the 
Justice does not add to the stature of 
the American Bench or Bar. It is un- 


duly critical of either the court or 
Attorney Reed for accepting 
findings of fact, afirmed by the appel- 


He uses the terms “fantasy” 


the jury’s 
late court. 
and 
contrary to How 
much better if the Justice had analyzed 
the appellate court’s reasons for affiirm- 


“unreliable”, “prejudice-laden” 


“ 


a time-clock alibi’. 


ing and the prejudicial errors he points 
out, instead of castigating the jury and 
a 14-year-old boy who identifies a per- 
by “the thing 
which we all know is frequently done. 


son way he ran”—a 


If the Justice were writing a book, 
or play for television, where the 14- 
year-old boy, or prosecuting attorney 
finally broke down and admitted he 
himself had committed the crime, it 
would have preserved the standing of 


(Continued on page 452) 
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the Bench somewhat. I should dislike 
to be a prosecutor responding to a 


| criminal appeal from a conviction 


based upon circumstantial evidence, 
pending before the Justice if his analy- 
sis of the facts not only excels, but 
overrides the judgment of twelve lay- 
men and a lower and upper court. And 
particularly, when he resorts to such 
free swinging statements as—Vahey, 
later on went into partnership with 
Katzman”, as having to do with the 
guilt or innocence of the defendants. 
It seems to me this hits below the belt, 
and a statement for which the Justice 
might even hold a practicing attorney 
in contempt, if made in his court. 

Ordinarily, I should prefer to let 
“sleeping dogs lie” although Mr. Reed’s 
justification of a final jury and court 
decision would seem proper in our bar 
records if our judicial system is to be 
preserved; however, it seems to the 
writer that such a violent attack upon 
final findings of fact by a well-seasoned 
member of the highest court in the 
state (not by a young spirited attorney ) 
is a rather dangerous attack upon our 
judicial system. 

We are glad it was published only 


and 


magazines where it would doubtless 


in the Journal, not in the lay 
tend to mold the thinking of teenagers, 
if not, indeed, prejudice some of them 
against our American judicial proce- 
dure. 

C. C. Rowan 


Spokane, Washington 
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Criticizes Critic 

of Rostow Book 
The February, 1961, 

Rostow’s book, Planning for Freedom, 


review of Dean 


by Mr. Kelso is an interesting, if over- 
wrought, expression of his views on 
the central problem of democratic 
capitalism. However, it seems a pity 
to me that so much space was devoted 
to an advocate’s time-consuming at- 
that the 


there- 


tempt to convince lawyers 
Dean’s views are wrong and, 
fore, his work should not be read. 


The 


section of our magazine should be to 


function of the book review 
engender interest and curiosity in the 
significant, polemic literature of our 
times, rather than to save supposedly 
unsophisticated attorneys from the toxic 
“conservative” or 


strains of either 


“liberal” ideologies. 
Joun D. KirKLAND 
Houston, Texas 


Who Murdered 
Abraham Lincoln? 

In addition to such series of legal- 
historical Journal articles as the 
“Shakespeare Cross-Examination” and 
“The Hayes-Tilden Election Contest” 
should appear “The Abraham Lincoln 
Murder Case”. Within the scope of this 
series would be raised the questions of 
who engineered the conspiracy, why 
the assassination was not preveated, 
who escaped punishment for it, 2. 
the United States 
ment’s official records on this matter 


why War Depart- 
were kept secret and unavailable to the 
public for so long. 

SPENCER ConneERAT, JR. 


Savannah, Georgia 
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In simple language it describes the risks 
your client runs when he fails to protect 

his business against loss by death . . 

; the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

W sole proprietors. 


We believe your clients will appreciate 


. to their attention. The booklet will show 

ir them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 


The Prudential 


Insurance Company of America 
Newark, N. J. 





Please send 
to me at this address: 


NAME 
ADDRESS 























your thoughtfulness in bringing this booklet 


copies of your booklet, ‘The 
Most Important Business Decision of Your Life” 
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Federal Tax Liens: 


Association-Sponsored Bills Reintroduced 


by William T. Plumb, 


HEnry LAWYER is angry! He has 
just been through a very difficult and 
time-consuming lawsuit for a client and 
has recovered a handsome judgment. 
He had looked forward to collecting a 
good fee for his efforts. State law pro- 
tected him with a charging lien on the 
recovery, but he had made doubly sure 
by taking a partial assignment of the 
cause of action at the time he accepted 
the case. Today, however, he learned 
that while the case was pending a fed- 
eral tax assessment had been made 
against his client, and the Government 
proposes to take the entire proceeds of 
the judgment, in ‘preference to the 
claim of the lawyer whose efforts 
brought the fund into existence. Henry 
looked up the law, and found that (at 
least under the more recent decisions) 
his charging lien is ineffective against 
subsequent federal tax liens. His as- 
signment, on the other hand, might 
have prevailed, if only he had com- 
pleted his work before the federal tax 


But 


even an express assignment is vulner- 


was assessed and became a lien.! 


able until the case is completed, be- 
cause the assignment is regarded as 
inchoate as long as the recovery on the 
assigned right of action is uncertain 
and the attorney has not furnished the 
full consideration for the assignment 


(his services)—and “inchoateness” is 


Two years ago, the House of Delegates proposed comprehensive 
federal legislation to rectify numerous decisions of the United States 
Supreme Court and other courts extending the scope and priority of 
the federal tax lien and threatening the security of many business 
transactions. The American Bar Association proposals have been re- 
introduced in this session of Congress as H. R. 4319, H. R. 4320, and 
S. 1193. This article is a timely reminder of the chaotic situation under 


present law. 


Jr. © of the District of Columbia Bar 


a fatal condition for those competing 
with after-arising federal liens.* 

Henry takes some comfort in an in- 
termediate state court’s decision allow- 
ing the attorney priority (where he has 
an assignment and not merely a lien) 
to the extent of the value of his serv- 
ices performed to the date of the filing 
of notice of the federal tax lien; the 
assignment becomes “choate” by de- 
grees as the consideration is furnished.* 
Thus, under that decision, all the law- 
yer needs to do to protect himself is 
(a) to take an assignment of an inter- 
est in the client’s claim, rather than 
relying on his charging lien; and (b) 
to check the federal tax lien records 
before and during each major effort 
on the case so that he may know the 
point beyond which his work will not 
be paid for! That may not be a wholly 
satisfactory solution, however, since 
(a) many causes of action are not as- 
signable and (b) knowledge that a 
lien has moved in ahead of the recom- 
pense for his further efforts may not 
protect him when he must complete 
the case or risk collecting nothing for 
what he has already done. 


Mechanic’s Liens 
Subject to the Same Fate 

But why should lawyers complain? 
As one court has aptly pointed out, 
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Henry Lawyer is no worse off than his 
client, John Contractor.* Relying on 
his mechanic’s lien rights, John erecied 
a building on some land, the title to 
which was perfectly clear. Then the 
property owner got into federal tax 
trouble and also defaulted in paying 
for the work. John filed a timely me- 
chanic’s lien and commenced timely 
action to foreclose it, even before the 
United States assessed its tax claim 
But the build- 
ing John erected was sold to pay the 
tax claim, and John went unpaid.® As 


and established a lien. 


John’s lawyer, Henry hesitates to ex- 
plain to John, in the words of a sup- 
porter of the Government’s position, 
that John’s loss was his own fault (or 
oe 


not 
sound business” for John to rely for 


Henry’s) because it simply was 


his security on a statutory lien, when 
any “prudent business man may pro- 
vide by foresight” for security by con- 





1. In re Washington Square Slum Clearance 
(Coblentz), 5 N. Y. 2d 300, 157 N. E. 2d 587 
(1959), cert. denied, 363 U. S. 841 (1960). 


2. United States v. Pay-O-Matic Corp., 162 
F. Supp. 154 (D.C. N. Y. 1957), affd. sub nom. 
United States v. Goldstein, 256 F. 2d 581 (2d 
Cir. 1958), cert. denied, 358 U. S. 850 (1958). 


3. In re City of New York (Coblentz), 11 
App. Div. 2d 240 (2d Dept., N. Y., 1960). 

4. First State Bank of Medford v. United 
States, 166 F. Supp. 204, 210-211 (D. C. Minn. 
1958). 

5. See United States v. White Bear Brewing 
Co., 350 U. S. 1010 (1956), reversing, 227 F. 2d 
359 (7th Cir. 1955). 
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Federal Tax Liens 


tract.6 John doubtless would reject that 
explanation for he knows as well as 
Henry that state legislatures have unani- 
mously recognized for a century that it 
is not practicable to protect contrac- 
tors, labor and materialmen by having 
them take a mortgage, and that reli- 
ance on an efficient statutory substitute 
is essential. Further, if John had taken 
a mortgage, it might equally have been 
subject to attack as inchoate until the 
work was completed.‘ 

John’s friend, Harry Subcontractor, 
is today better off than John, although 
it is no thanks to the federal tax liti- 
gators. If the tax collectors had had 
their way, Harry would also have gone 
unpaid if the prime contractor had be- 
come delinquent in his own federal 
Happily, the Supreme Court 
found a technical legal distinction 


taxes.* 
which spared Harry. Whereas John 
was held to have no property right in 
the building he had erected so that his 
mechanic’s lien was vulnerable to later 
liens for the owner’s federal taxes, the 
“property” theory was turned in 
Harry’s favor. On the ground that the 
delinquent prime contractor has not 
earned the right to be paid by the own- 
er, so long as unpaid subcontractors 
may have a lien or other direct right 
against the owner, the Supreme Court 
found that there was no property to 
which the lien for the prime contrac- 
tor’s taxes could attach. Hence, the re- 
tained contract proceeds are available 
to the subcontractors.? For this favor, 
Harry is duly grateful. 


The Troubles of 
Elmer Banker 

Another client, Elmer Banker, like 
others whose business is money-lend- 
ing, is complaining bitterly that he is 
misused. He granted an open line of 
credit to Joe Storekeeper, who pledged 
his inventories and accounts receivable 
to secure advances to be made under 
the arrangement. Elmer complied with 
all the requirements of state law, under 
which the bank was entitled to continue 
making advances, without constantly 
searching the lien records, until it was 
actually notified of an intervening lien. 
But Joe fell behind in his federal taxes 
and a tax lien was filed, unknown to 
the bank, which went merrily on fi- 
nancing Joe’s operations. Elmer is 


quite upset to learn that the bank is 
subordinate to the intervening federal 
lien.!° He is the more disturbed when 
Henry tells him that the mortgage de- 
partment confronts a similar problem 
in loaning on open-end mortgages, and 
to be safe it must make a new search 
for federal tax liens before each ad- 
vance.!! 

Elmer’s choler rises when Henry also 
tells him how insecure is the security 
of a loan he made to John Contractor 
to enable John to perform a construc- 
tion contract. The bank took an assign- 
ment of the moneys to become due un- 
der the contract, an assignment that 
was perfectly good under the law of 
the state. Yet Henry has to advise 
Elmer that, if John should lose his 
shirt, leaving federal taxes unpaid 
(whether or not the taxes arise out of 
the job, and whet cr or not they were 
incurred subsequent to the assign- 
ment), his assignment is subordinate 
to the federal tax liens, which will be 
satisfied out of the proceeds of the job 
in preference to the bank. How can 
that possibly be, Elmer asks, when the 
bank obtained a valid assignment for 
a full present consideration, at a time 
when there were no federal liens of rec- 
ord? Are not secured lenders—mort- 
gagees” and “pledgees”—expressly pro- 
tected by federal law against federal 
tax liens which are not of record when 
the loan is made?! Henry patiently 
explains to Elmer that the courts hold 
that only those security interests which 
are “choate” are intended to be pro- 
tected, and that an assignment of the 
proceeds of an executory contract cre- 
ates an inchoate interest so far as fed- 
eral law is concerned.'*® He soothes 
Elmer hardly at all by explaining that, 
if his bank were in Pennsylvania, New 
Jersey or Delaware, he could take com- 
fort in the view of the Court of Appeals 
for the Third Circuit that one who 





6. Reiling, Priority of Federal Tax Liens, 
36 Taxes 978, 985, 987 (December, 1958) . 

7. See infra note 13. See also the preceding 
discussion of assignments to attorneys, at notes 
1-3. 

8. Or perhaps, under some state laws, the 
property owner, in order to relieve his property 
of liens, would have had to pay twice—once to 
the unpaid subcontractor and again to the tax 
collector for the account of the prime con- 
tractor. 

9. United States v. Durham Lumber Co., 363 
U. S. 522 (1960); Aquilino v. United States, 363 
U. S. 509 (1960). 

10. United States v. Phillips, 198 F. 2d 634 
(5th Cir. 1952). 

11. Revenue Ruling 56-41, 1956-1 Cum. Bull. 
562. 
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finances a transaction by which prop- 
erty is produced should be entitled to 
look for his security to the acquisition 
he makes possible, and that the tax 
lien would defeat its purpose if it im- 
peded the assignment of future earn- 
ings to secure the loan of funds needed 
to produce the earnings.'* 

Elmer still pursues Henry with his 
complaints. Recently Elmer’s bank 
foreclosed on a mortgage. Since real 
estate taxes were preferred over the 
mortgage, under state law, the bank 
paid them in order to protect its inter- 
est. As provided in the mortgage, the 
bank added the property taxes and also 
its legal expenses of foreclosure to the 
mortgage debt. But, in the interim 
since the mortgage was recorded, a fed- 
eral tax lien had arisen. And the court 
ruled that the bank’s contractual right 
to add the taxes and expenses to the 
debt secured by the prior mortgage, 
even though the outlay was essential to 
the preservation and enforcement of 
the security, was inchoate and subor- 
dinate to the intervening federal lien.!° 

Elmer, who seems to be a chronic 
complainer, brings up another case in 
which the bank made a personal loan 
to a customer with an agreement that, 
in the event of a levy upon the cus- 
tomer’s bank account, the bank should 
have a right to set off the debt against 
the account. But when the federal tax 
collector levied and the bank sought to 
exercise the right of set-off, the court 
allowed the Government to recover the 
full amount on deposit, holding that 
the right of set-off was inchoate and 
ineffective against the federal lien.'® 


The Sad Case 
of Sam Surety 

Henry sends gloomy Elmer on his 
way because he has an appointment 
with Sam Surety. Like Harry Subcon- 
tractor,'? Sam has been able to view 


12. Internal Revenue Code §6323. 

13. United States v. Chapman, 281 F. 2d 862 
(10th Cir. 1960); First State Bank of Medford 
v. United States, 166 F. Supp. 204 (D. C. Minn. 
1958); Randall v. Colby, 190 F. Supp. 319 (D. C. 
Iowa 1961). 

14. In re Halprin, 280 F. 2d 407 (3d Cir. 1960). 


15. United States v. Bond, 279 F. 2d 837 (4th 
Cir. 1960), cert. denied, 364 U. S. 895 (1960); 
United States v. Christensen, 269 F. 2d 624 (9th 
Cir. 1959). Cf. United States v. City of New 
Britain, 347 U. S. 81 (1954). 


16. Bank of Nevada v. United States, 251 F. 2d 
820 (9th Cir. 1957), cert. denied, 356 U. S. 938 
(1958). 


17. Supra note 9. 
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federal liens with some detachment be- 
cause his company has fared rather 
well. The surety is able to reach the 
contract proceeds withheld by the own- 
er, in preference to federal tax liens 
against the prime contractor, because 
the contractor, being in default on the 
contract, has no right in such proceeds 
to which the federal lien can attach.'* 
This time, however, Sam tells Henry 
the proceeds withheld will not cover 
the surety’s loss. Nevertheless, Sam is 
not concerned, for his company pro- 
vided against that danger by taking an 
assignment of the proceeds of other 
contracts which the contractor has now 
fully performed. The assignment ante- 
dates the existence of any federal liens, 
although the liens arose before the 
surety made payment on the bond. 
Sadly, Henry tells Sam that he has no 
case—that even though the surety com- 





pany, when it took the assignment, was 
firmly bound to pay any loss there 
might be, its security was inchoate un- 
til the loss was paid. 

As Sam sadly departs, Henry tells 
himself, without conviction, that risks 
like that are what Sam and Elmer and 
John are paid for bearing; and if, as 
a result, they have to raise their rates 
or decline to take risks, to the detri- 
ment of the economy, that is a sacri- 
fice that must be made to “the imperi- 
ous needs of the revenue”. Taxes are, 
as Mr. Justice Holmes said, the price 
we pay for civilized society,*° and if 
the person liable does not pay them, 
why should the businessmen who deal 
with him insist on their selfish security 
and object when their property rights 
are taken to satisfy another’s tax obli- 
gation?! 

Still, Henry cannot get out of his 
mind the case of poor Ben Homebuyer. 
Ben bought a house in a suburban de- 
velopment on contract. He paid $2,000 


down and moved in, and he met his 
payments regularly. He was not to get 
title until he had paid half the price. 
Henry had carefully ascertained when 
Ben entered the transaction that the 
seller had a good title, free and clear 
of all liens. But thereafter the develop- 
er overextended himself and became 
delinquent in his taxes, The court de- 
prived Ben of his home, saying that, as 
he did not yet have title, he was not a 
“purchaser” protected by law against 
federal tax liens**—not even against 
those that did not exist even as secret, 
unrecorded liens when possession was 
taken and payments were made. To 
compound Ben’s discomfiture, the court 
denied him a vendee’s lien for the re- 
covery of the payments he had made 
for a title that failed, holding that 
this lien was inchoate and ineffective 
against the federal lien.** If Ben had 
lived in another jurisdiction, he might 
have fared better, although he would 
still have had to go through a law- 
suit.** 

Henry could go on, ticking off the 
landlords?5 and warehousemen*® whose 
liens were subordinated to after-aris- 
ing federal tax liens—even if, like 
“prudent business men”,** they had 
bargained for contractual (but unhap- 
pily inchoate) security.25 He thinks of 
sellers of land, who relied (pursuant 
to standard local practice) on statutory 
vendor’s liens, only to have the prop- 
erty for which they had not been paid 
taken for federal taxes subsequently 
incurred by the purchaser.*® The in- 
stances are too numerous to recount.*” 


Henry’s mind wanders back to his 
own problems, and he thinks of some 
of the things the federal lien has done 
to make his law practice more difficult. 
He is grateful to the unpredictable ma- 
jority of the Supreme Court for finally 
establishing that, if state law permits 





18. Fidelity & Deposit Co. v. New York Hous- 
ing Authority, 241 F. 2d 142 (2d Cir. 1957). 

19. United States v. R. F. Ball Construction 
Co., 355 U. S. 587 (1958), revg. 239 F. 2d 384 

Sth Cir. 1956), which affd. 140 F. Supp. 60 
(D. C. Tex. 1956). 

20. Compania General de Tabacos v. Collector, 
275 U. S. 87, 100 (1927). 


21. This patriotic viewpoint, unfortunately, is 
t universally held. One writer declares that 
he federal lien priority “has many evil facets, 
it most of them share a single characteristic. 
ve government collects its revenue and other 
aims, to an increasing extent, not from its 
xpayers...but from those who enter into 
business relations with taxpayers... The in- 
eased risks of extending credit operate to 
make credit obtainable only upon more oner- 


rere 





ous terms.” MacLachlan, Improving the Law 
of Federal Liens and Priorities, 1 Boston 
Cotitece InpustrIaAL ann Com™merctat Law Re- 
view 73, 75 (Fall, 1959). The good professor 
should ponder the viewpoint of the Third Cir- 
cuit, which justified a concededly harsh de- 
cision (not in a lien case) by saying, “This 
result need not shock us... If the deduction is 
not granted the money is not wasted. It goes to 
support the United States Government.” Fidel- 
ity Trust Co. v. United States, 253 F. 2d 407, 
409 (3d Cir. 1958). 

22. Internal Revenue Code §6323(a). 

23. Leipert v. R. C. Williams & Co., 161 F. 
Supp. 355 (D.C. N. Y. 1957). 

24. United States v. Boston & Berlin Trans- 
portation Co., 188 F. Supp. 304 (D.C. N. H. 
1960); Niagara County Savings Bank v. Reese, 
179 N.Y.S. 2d 453 (N. Y. County Court 1958). 
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him to enforce a mortgage or deed of 
trust by non-judicial sale, he will not be 
compelled to assume the burden of a 
judicial foreclosure merely in order to 
discharge junior federal liens.** But 
there are times when Henry has to go 


to court to foreclose, and then the 


problems multiply. In order to dis- 
charge the junior federal liens, he must 
name the United States as a party to 
the suit, and describe its interest “with 
particularity” in his complaint.*? If 
there are no such liens of record when 
suit is commenced, he will be unable 
to do so. Yet there will hang over him 
the possibility that federal liens may 
arise or be filed after foreclosure is 
commenced but before the sale, and 


25. United States v. Scovil, 348 U. S. 218 
(1955). 

26. Styles v. Eastern Tractor Co., 154 F. Supp. 
393 (D.C. N. Y. 1957). 

27. Supra note 6. 

28. Terry v. Title & Trust Co., 207 Ore. 356, 
295 P. 2d 161 (1956). Contra: Evans v. Stewart, 
245 Iowa 1268, 66 N.W. 2d 442 (1954). 

29. United States v. Morrison, 247 F. 2d 285 
(5th Cir. 1957). 

30. The problems are “recounted” in some 
150 pages in the author’s Federal Tax Collection 
and Lien Problems, 13 Tax L. Rev. 247 and 459 
(1958). 

31. United States v. Brosnan, 363 U. S. 237 
(1960), affg. 264 F. 2d 762 (3d Cir. 1959), and 
revg. United States v. Bank of America, 265 
F. 2d 862 (9th Cir. 1959). 

32. 28 U.S.C. §2410(a) and (b). 
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therefore (although clearly junior) 
may remain to cloud the title there- 
after. For one of the still controverted 
questions is whether the Government 
is bound by the doctrine of lis pen- 
dens.®* Furthermore, even when the 
Government is joined and its junior 
liens are thus discharged, the Govern- 
ment has a one-year right to redeem 
the property from the sale, despite 
state laws denying that right to junior 
lienors generally.*4 

Henry also recalls occasions when a 
client has been confronted with con- 
flicting claims to a debt the client ad- 
mittedly owes. The creditor has as- 
signed the claim to a factor, but the 
claim has also been levied upon by the 
federal tax collector, who disputes the 
priority of the assignment. With an in- 
nocent bystander’s natural reluctance 
to become involved in the disputes of 
others, Henry has interpleaded his cli- 
ent’s creditor, the assignee and the 
United States. The Government then 
has moved to have itself dismissed as 
a party, on the ground that the consent 
of the United States to be sued in in- 
terpleader has not been granted by 
Congress.*5 Then, having put Henry 
to that trouble and procured its dis- 
missal as a party, the Government has 
turned around and—unless the dismis- 
sal deprived the court of jurisdiction 
of the action®®—has intervened in the 
suit in order to reach the fund. Such 
shenanigans run up the expenses of the 
innocent stakeholder, and, to make it 
worse, the usual rule that the stake- 
holder’s expenses in interpleader are to 
be reimbursed out of the fund does not 
apply unless-the fund is sufficient first 
to satisfy the federal claim in full.** 


“There Ought 
To Be a Law” 

Such musings may ultimately lead 
Henry, as they have led others, to the 


conclusion that “There ought to be a 
law.” Of course, there is a law—a few 
“short and simple” provisions of the 
kind which many feel should comprise 
our Internal Revenue Code. The tax is 
a lien on all property of the taxpayer.** 
It arises at the date of assessment and 
continues until the liability is satisfied 
or becomes barred.*” (The assessment 
is an internal procedure of which there 
is no public notice, and which Internal 
Revenue personnel are forbidden, un- 
der criminal sanctions, to disclose to 
third parties.) The lien is, however, 
not valid against mortgagees, pledgees, 
purchasers or judgment creditors until 
notice of the lien has been duly filed.*° 
Those few words sum up the present 
statutory law, which is unexception- 
able. It is the gloss that the courts have 
put upon those rules that is harmful. 
They have concluded, in effect, that 
Congress intended to prefer the fed- 
eral lien absolutely, in every situation 
not expressly negatived, and have put 
the narrowest possible construction on 
the few express concessions to private 
economic interests. There is no remedy 
for that attitude except detailed statu- 
tory specification of the rules intended 
to be applied. 

On February 23, 1959, the House of 
Delegates of the American Bar Asso- 
ciation concluded that “There ought to 
be a law.” 


It unanimously adopted the 


33. See Meislin, Federal Tax Liens: Govern- 

ment Joinder in State Mortgage Foreclosure, 
46 Va. L. Rev. 926 (June, 1960). In Puritan 
Dairy Products Co. v. Christoffers, 148 A. 2d 
223 (N. J. Super. Ct. 1959), the doctrine was 
held effective against the Government. But the 
decision is weakened as authority by the fact 
that the Government was not before the court 
(a purchaser on foreclosure was seeking to 
escape his obligation because federal liens had 
arisen pending suit). The Brosnan decision, 
supra note 31, however, lends support to the 
court’s reasoning. 


34. 28 U.S.C. §2410(c); United States v. John 
Hancock Life Ins. Co., 364 U. S. 301 (1960). 


35. Herter v. Helmsley-Spear, Inc., 149 F. 
Supp. 713 (D.C. N. Y. 1957). See also United 
States v. Dry Dock Savings Institution, 149 F. 
2d 917 (2d Cir. 1945). Contra: Lemar Paint 
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recommendations of a Special Com- 
mittee on Federal Liens which deal in 
detail with the problems covered here- 
in, as well as many others.4! The terms 
of the proposal have heretofore been 
reviewed in these pages and need not 
be discussed herein.*? The bills em- 
bodying the recommendation made no 
progress in the 86th Congress, but 
have been reintroduced at the present 
session. The House Ways and Means 
Committee has before it identical bills 
by Chairman Wilbur D. Mills, of Ar- 
kansas (H.R. 4319), and the ranking 
minority member, Representative Noah 
M. Mason, of Illinois (H.R. 4320). The 
Senate Finance Committee has before 
it an identical bill (S. 1193) intro- 
duced by Senator Curtis, of Nebraska, 
for himself, Senator Hruska, of Ne- 
braska, Senator Beall, of Maryland, 
Bennett, of Utah, Senator 
Bridges, of New Hampshire, Senator 
Butler, of Maryland, Senator Byrd, of 
Virginia, Senator Carlson, of Kansas, 


Senator 


Senator Eastland, of Mississippi, Sen- 
ator Ervin, of North Carolina, Senator 
Hickenlooper, of lowa, Senator Javits, 
of New York, Senator Keating, of New 
York, Senator Metcalf, of Montana, 
Senator Miller, of Iowa, Senator Ran- 
dolph, of West Virginia, Senator Scott, 
of Pennsylvania, and Senator Tal- 
madge, of Georgia. 

If you too think “There ought to be 


a law”, say so! 





Products Co. v. DiMiceli, 3 Misc. 2d 705, 155 
N.Y.S. 2d 534 (Sup. Ct. 1956). 

36. S. & E. Building Materials Co. v. Joseph 
P. Day, Inc., 188 F. Supp. 742 (D.C. N. Y. 
1960). 

37. United States v. R. F. Ball Construction 
Co., supra note 19; United States v. Liverpool 
& London & Globe Ins. Co., 348 U. S. 215 
(1955). 

38. I. R. C. §6321. 

39. I. R. C. $6322. 

40. I. R. C. §6323(a). 

41. 84 A.B.A. Rep. 645 (1959). 

42. See the author’s Federal Tax Liens: Pro- 
posed Revision of the Law, 45 A.B.A.J. 351 
(April, 1959). For more detail on the solutions 
offered for Elmer Banker's problems, see Effect 
on Banks and Secured Lenders of Federal Tax 
Lien Proposals, 14 Bustness Lawyer 782 (April 
1959). 
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The Light of Other Days 


by Eustace Cullinan 


| HAVE BEEN asked by the editors 
of the Journal to prepare and contrib- 
ute in lighter vein some of the reminis- 
cences and reflections that the Assistant 
to the Editor-in-Chief heard me relate 
at a small, private luncheon for a few 
friends in San Francisco last December. 
She suggested the phrase “in lighter 
vein”, perhaps to offset the more som- 
bre vaticinations in my article pub- 
lished in the October, 1960, issue of 
the Journal. (Subsequent events at 
home and abroad have not discredited 
my forebodings.) I might have pleaded 
old age as an excuse for avoiding anec- 
dotage, but having just read the recent- 
ly published and intensely interesting 
second volume of the memoirs of that 
great and venerated American, Barney 
Baruch (now aged 90), and observing 
the continuing public services of my 
dear friend, Herbert Hoover, I cannot 
plead my 85 years as an excuse for not 
putting on paper much less important, 
but perhaps not uninteresting memoirs 
of my 62 years of active practice at the 
California Bar. My late, dear wife, 
who came of a California family dis- 
tinguished in the Bench and Bar of the 
state, with whom I lived happily for 
57 years, used to say, with a smile, 
jocularly, I assume, that my memory 
was better than hers because I could 
remember events that never happened 
it all. She did me less (or should I say 
“more”) than justice in that saying. 
in any event, I have no time for the 
waiting game and must set down my 
recollections and reflections, if at all, 
1 desultory fashion, without any par- 








Mr. Cullinan reminisces of the early days of his career, recalling 
some of the colorful personalities and relating amusing anecdotes 
about San Francisco at the turn of the century. 
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ticular order, as they rise in my stream 
of consciousness. 

I was born in San Francisco just 
eleven years after the end of the Civil 
War, and precisely six months to the 
day before the Custer Massacre. I men- 
tion these events not because my birth 
had anything to do with either event, 
or any special significance at the time, 
but to provide a little period color 
background for my forensic reminis- 
censes, 


The Chivalry and the Shovelry 

California, historians will recall, de- 
clared on the Union side by a narrow 
margin and, after the Civil War, there 
was an influx thither of members of 
distinguished families from the stricken 
South, 

The Democratic Party was strong, 
mainly because of the large Irish popu- 
lation which had settled here after the 
completion of the first transcontinental 
railroad which it had helped to build. 
It used to be said that, in that Demo- 
cratic regime, the shovelry supplied the 
votes, but the chivalry managed to oc- 
cupy the salaried political jobs. 

After being graduated from college 
as a lad of 19, I returned to my native 
San Francisco with an ambition to be- 
come—of all things—a poet. One of my 
sonnets, entitled “The Poet’s Prayer”, 
on which I had spent hours and hours 
of polishing, I dared send to The At- 
lantic Monthly, then in the heyday of 
its literary glory. It was accepted and 
printed, and I felt like a rookie who 
had been drafted from the farm into 
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the champion club of a big league. But 
my elation subsided when I received 
from the magazine a check for a 
meager ten dollars. I decided there- 
upon that, because of the economic 
facts of life, prose was my proper and 
more profitable medium, since poetry 
was not a business, and I turned to 
thoughts of the legal profession. My 
sonnet made no perceptible impression 
on the public, but I live in a desperate- 
ly forlorn hope that some archivist 
may one day dig it out of oblivion and 
establish me as the spirit of an im- 
perishable page. After all, Sappho’s 
and Pindar’s poems were lost for cen- 
turies. Nevertheless, it may be said 
that if I were a true poet, I would not 
have quit. It is bad poets that never 
quit. There’s a Gresham’s law operat- 
ing in poetry as in all forms of art. 
The bad drives out the good. There is 
more to real poetry than beginning 
every line with a capital letter or freak- 
ish typography. The best painters to- 
day are the portraitists and the com- 
mercial illustrators, and the real poets 
have sought refuge in prose. But real 
poets will come back. No sordid gen- 
erations shall tread them down forever. 


To put myself through law college, 
I needed a job which would not inter- 
fere too much with my legal studies. 
I owe the beginning of what moderate 
measure of success I have had mainly 
to two factors: Luck and Latin. I fig- 
ured out that a job on an afternoon 
newspaper might fit well into the class 
hours of Hastings College of the Law 
of the University of California. The 
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law school had been endowed by Jus- 
tice Hastings on condition that it be 
maintained in San Francisco. With the 
unconscious bravado of youth and ig- 
norance, | applied, without introduc- 
tion, to the proprietor of the Bulletin, 
Mr. Robert Alexander Crothers, who 
owned the paper, though he was trustee 
as to a half interest for his sister, the 
widow of Loring Pickering, a former 
owner. Had I known better, I would 
have applied to the Managing Editor, 
Fremont Older, but Luck guided me to 
going over the Managing Editor’s head. 
Mr. Crothers was always accessible as 
he had a room in the business office, 
the department of primary concern to 
him. I found him in deep study of a 
document. I told him the purpose of 
my visit. He said: “Have you ever 
studied Latin?” I replied that Latin 
and Greek had been compulsory studies 
in my high school and college courses. 
He said: “I am a graduate of McGill 
University and was the medallist of my 
class and used to know my Latin pretty 
well, but I am stumped by this Latin 
line. Can you translate it?” He showed 
me the line, which I recognized at 
once, because it was a favorite trick 
problem used by one of my professors. 
It was an abbreviated inscription, with 
which I was familiar, on an old Cathe- 
dral bell in Bavaria; however, I had 
prudence enough not to tell him so. 
Instead, with apparent difficulty, I 
translated the line. He was so pleased 
that he gave me a job immediately at 
a cautious nine dollars a week, and 
sent me up to Older. 

From that day in 1895 to their 
deaths, although they fell out with each 
other in later years, both men were my 
dear and constant friends. As a report- 
er, Older gave me a beat close to the 
law school which included the police 
courts, the Coroner’s office and the fed- 
eral courts. It was a wonderful oppor- 
tunity in the course of which I became 
well acquainted with the federal, as 
well as the state, practice and with 
police and morgue routines from ob- 
servation as a reporter. In those days, 
the federal courts did not have much 
to do. On the criminal side, they were 
preoccupied with the sale of liquor to 
Indians and counterfeiting, and on the 
civil side, with an occasional antitrust 
ease. The U. S. Attorney, a Southern 


gentleman, who did nothing himself, 
had a staff of two assistants; one of 
them dealt with the criminal cases, and 
the other with civil matters. Today, 
the U. S. Attorney has twenty-seven 
deputies, not to count the lawyers from 
the Washington office who are sent out 
to assist in special cases. 

When I was admitted to practice 
three years later, Mr. Crothers imme- 
diately made me attorney for the news- 
paper at an economical retainer. Older 
kept me on as editorial writer at a 
salary that rose gradually to $100 a 
week, paid in gold coin, a high amount 
for those happy days, and permitted 
me to write my editorials in my law 
office across the street. Paper money 
was hardly regarded as legal tender in 
San Francisco, and the cent piece was 
a curiosity. Mr. Crothers made me 
executor of his will and a trustee, and 
though he lived to be 92 years of age, 
I administered his large estate and my 
son is still a trustee under his will. In 
going through his safe deposit box in 
1948, I found the gold medal which he 
had won on graduation from McGill, 
and I had the elegiac gratification of 
sending it to his nephew, an Anglican 
rector in Canada. So much did Luck 
and Latin do for me to give me a start 
in the professions of journalism and 
law. It never occurred to me to seek a 
job in an established law firm at the 
then prevailing salary of $50 a month, 
where I would have been immured in 
a law library for years. 

While on the subject of Latin, let 
me pause to deplore the fact that so 
few students in our high schools and 
colleges today study enough Latin to 
give them the cultural benefits, includ- 
ing knowledge of English, it offers. 
The Bar has lost the classical tradition 
and that is a real loss, 

As a member of the California Com- 
mittee of Bar Examiners for five years, 
and before and since, I have been keen- 
ly interested in the improvement of 
legal education, and of law schools, 
and in the subject of what undergradu- 
ate studies constitute the best prepara- 
tion for a legal education. It is diffi- 
cult, after eliminating subjects lacking 
intellectual content, to formulate a pre- 
scribed list of subjects for pre-legal 
education, but in my opinion, Latin 
should be on the list. When I was pre- 
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paring for my part of the Survey of 
the Bar on legal education in all the 
countries that have the common iaw of 
England as the basis of their jurispru- 
dence, my research disclosed to me that 
in nearly every such country, Latin 
was an essential element of preparation 
for legal studies. We have often re- 
marked on the facility and aptness of 
diction of the lawyers from England 
who have come to us at conventions. | 
attribute their fluency and literate qual- 
ity to the Latin which was the founda- 
tion of their education. When I was a 
young lawyer, many of the leaders of 
the American Bar were good Latinists. 
In those days, a lawyer was expected 
to be a real orator, and it was deemed 
graceful to quote a bit of Latin casual- 
ly, if you did it like a gentleman rather 
than a pedant. Daniel Webster was the 
great model, in court and legislature. 
Times have changed in that respect, as 
in many others. Nowadays, forensic 
oratory is discouraged. Webster’s argu- 
ment in the Dartmouth College case 
was a notable literary effort, but even 
he would have difficulty today in per- 
suading the Supreme Court to listen 
patiently to so long and so passionate 
an address. The senatorial filibuster is 
the last chance for the long-winded 
orator, 


Re Colonel O’ Beirne 

We had orators in the California 
Bar too. One, I recall, was “Colonel” 
O’Beirne, who had come from New 
York State. He wore a frock coat and 
a tall hat, as did many lawyers of his 
generation, and was always the orator 
even in conversation. Like most law- 
yers of his period, he never attended a 
law school, but there were plenty of 
good lawyers like him who studied in 
law offices. He was just a little jealous 
of Garret W. McEnerney’s early and 
rapid eminence as acknowledged leader 
of the California Bar. On one occasion, 
to needle the Colonel at a chance meet- 
ing, | praised McEnerney. The Colonel 
replied in oratorical style: “McEnerney, 
they tell me, is a very able lawyer, but 
granting all that, I never heard Me- 
Enerney beautify a thought!” 

On one occasion, an eminent citizen 
of San Francisco, Mr. T. R. Banner- 
man, gave what was then called a re 
ception, and now would be called a 
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cocktail party, to a number of official 
and professional notables. One of the 
guests was A. B. Maguire, then, | 
think, Tax Collector of San Francisco. 
He was popularly known as “God 
Bless You” Maguire. He had an esti- 
mable wife who was ten years older 
and half a size larger than her husband 
and very sensitive about the difference 
in age. Maguire saw Colonel O’Beirne 
and me standing together at the recep- 
tion and he brought his wife over to 
us and said: “Mama, I wish you to 
meet the illustrious Colonel O’Beirne.” 
The Colonel, always gallant and ora- 
torical, with an echo of a phrase of 
Horace in mind, said: “Madam, I am 
delighted to meet the exemplary mother 
of an exemplary son.” The lady bridled 
and exclaimed: “I am not his mother. 
I am his wife.” Whereupon, without 
hesitating, the Colonel turned to me 
and said: “Eustace, let me add this 
thought to the occasion; God damn 
every man who calls his wife ‘Mama’!” 

Another California lawyer, who 
flourished in my earlier years at the 
Bar, was Delphin M. Delmas. He was 
of Napoleonic size and aspect and was 
vain of the fact. He aped Napoleon as 
much as he could. He too was an 
orator in court and office and on the 
sidewalk, but his speeches which he 
published in book form make dull 
reading. He became nationally famous 
when he was called to New York to 
defend Harry Thaw, charged with the 
murder of Stanford White. In an im- 
passioned address to the jury, he plead- 
ed that Thaw, when he killed White, 
was under the influence of “Dementia 
Americana”, but as the crime passion- 
nel was never as cogent a defense plea 
in New York as in Paris, Delmas lost 
his case. Juristic oratory was begin- 
ning to lose some of its potency even 
then, though the Latin phrase survives. 

Delmas had a partner, Samuel M. 
Shortridge, who served one term as 
United States Senator from California. 
Shortridge was tall and slim, and al- 
ways very formally attired. He also 
was an orator and a dangerous oppo- 
nent before a jury. Somehow, people 
were fascinated by his voice, as bobby- 


soxers are by certain crooners, al- 
though he usually said very little of 
substance. Ambrose Bierce, in his col- 
umn in the Examiner, used to have fun 





with Sam. One day he invented a col- 
loquy between Sam and a small boy 
awed by Sam’s dignified demeanor. 
The small boy asked Sam “Mr. Short- 
ridge, are you God Almighty?” And 
Sam’s answer was: “No, my lad, but 
you have made a very good guess.” 

Journalism was much more personal 
in San Francisco in the nineties of the 
last century, 

I was sitting on the stage at one 
public meeting when Sam Shortridge, 
without notice, was called on to speak. 
It was a meeting for the Beautification 
and Adornment of San Francisco when 
James D. Phelan, afterward Senator, 
was Mayor. Shortridge glared impres- 
sively at his audience and then orator- 
ically declared: “My friends, the world 
is not flat; it is a sphere, a round.” 
He then made a graceful gesture sig- 
nifying rotundity. Immediately, the 
audience broke into applause, as if 
Sam had uttered a new and profound 
thought. It reminded me of Dickens’ 
Reverend Chadband in Bleak House 
(or was it Stiggins in Pickwick?) whose 
pronunciation of “Mesopotamia” was 
so soul-stirring. I also recall a per- 
formance in San Francisco of L’Aiglon, 
in French, with Sarah Bernhardt. A 
fashionable audience sat through the 
performance until Sarah, at one point, 
cried: “Oui, Oui.” The whole audience 
promptly applauded the only line they 
had understood. 

During the famous Graft Prosecu- 
tion, Sam Shortridge represented one 
of the defendants in a trial before 
Judge William P. Lawlor, an honest 
Judge, and not too experienced, who 
seemed to the defendants to lean rather 
to the side of the prosecution. 

At a conclave of lawyers for several 
of the other defendants for the discus- 
sion of tactics, it was suggested that an 
endeavor be made to turn the trial into 
a circus performance. To that end, the 
other lawyers suggested that Sam insult 
and defy the Judge and get committed 
to the county jail for contempt. The 
other lawyers promised that they would 
visit Sam in jail making picnic excur- 
sions and getting great publicity from 
friendly newspapers. 

Sam listened attentively, and when 
the others had concluded, Sam replied: 
“My friends, you paint an interesting 
picture of pageantry and publicity, but 
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somehow or other, as the attorney 
selected to go to jail, my mind turns 
steadfastly to thoughts of habeas 
So Sam did not defy the 
Judge and did not go to jail. 


» 1°? 
corpus! 


How Nance O'Neil Got Out 
of Hock and James J. Corbett 
Lost a Thousand Dollars 
Looking backward, it seems to me, 
that the young independent practition- 
er gets the more amusing cases, though 
they are not so profitable as the cor- 
poration cases that come to an estab- 
lished firm. I had hardly set up my 
office when the Misses Monahan timid- 
ly entered looking for a lawyer. They 
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were dressmakers, and a year or two 
earlier, had made costumes for the 
famous emotional tragedienne, Nance 
O’Neil, who had gone back to New 
York without paying for the costumes. 
The bill amounted to $400, as I recall, 
quite a serious amount to the Misses 
Monahan. They reported that Nance 
O’Neil had just then returned to San 
Francisco, was staying at the California 
Hotel with her manager and leading 
man, McKee Rankin, and the Misses 
Monahan asked us to try to collect. 


A few of my readers may remember 
Nance O’Neil. She was the daughter 
of an auctioneer in Oakland, a very 
respectable man named Lamson. Nance 
was a tall woman, and a powerful per- 
sonality, and a good actress of her sort. 
In her day, players still thought it 
proper to throw their voices across the 
footlights so that the audience could 
hear, That was long before the “nat- 
ural” school of acting set the fashion 
of talking only to the actors on the 
stage, disregarding the audience. I can 
still hear Nance O’Neil’s resonant voice, 
every syllable audible, as the curtain 
fell on her as Magda gathering up the 
fragments of her broken life and re- 
solving to build therefrom a newer and 
better one. Nance was about to open 
an engagement in San Francisco, so 
we attached her wardrobe on behalf of 
the Misses Monahan. Then there came 
a great to-do. Nance wept, McKee 
Rankin bellowed and_ strutted, but 
counsel for the Misses Monahan was 
firm. Cash on the table, or no release 
of attachment, said counsel. A day or 
two later, we had a visit from a well- 
known bad-debt collector named Jake 
Rauer, a decent, honest fellow, but per- 
sistent. The whole town thought he was 
Jewish because of his name, appear- 
ance, and, perhaps his occupation; but 
he was, in fact, a Roman Catholic, and 
on Sundays, by way of a busman’s 
holiday, he took up the collection at 
St. Mary’s Cathedral like the dyer’s 
hand imbued with what it works in. 
Jake came to us to make a confession. 
He liked to take a flier once in a while 
by backing a theatrical production, and 
he had backed Nance O’Neil’s tour. 
It was a flop, and in consequence, he 
had lost much more than our claim. 
He guaranteed to pay the Misses Mona- 
han out of the receipts of a great out- 


door production of As You Like It to 
be held at Sutro Heights near the Cliff 
House, and had engaged James J. 
Corbett, formerly heavyweight cham- 
pion of the world, to play the impor- 
tant role of Charles the Wrestler. 
Corbett was to receive $1,000. All the 
proceeds were to go to Rauer, who, we 
knew, was a man of his word. We 
released the attachment, and on a beau- 
tiful afternoon, the play went on be- 
fore a huge crowd of spectators. They 
had been attracted less by Nance O'Neil 
than by Jim Corbett, who after he quit 
the ring, had become a really excellent 
monologist on the Orpheum circuit and 
was the pride of San Francisco. Cor- 
bett had been born in San Francisco, 
and his family was well known and 
highly regarded. He had been a bank 
clerk and amateur pugilist in the Olym- 
pic Club until he became a professional 
and accomplished what was deemed an 
impossibility by knocking out the long- 
time champion, John L. Sullivan, at 
New Orleans, in a memorable encoun- 
ter. Rauer paid the Misses Monahan 
in due course, but a few days later, he 
called at my office, looking like a har- 
ried and hunted man, and asked me to 
assure him of protection. It appeared 
that he had sent a check for $1,000 to 
Jim Corbett according to agreement, 
but Corbett, with a noble gesture, had 
returned it saying he was glad to be 
of service without compensation to a 
fellow trouper in distress. Jake had 
then made the mistake of writing a 
letter of thanks in his own name, dis- 
closing uncautiously that he, not Nance 
O’Neil, was the real beneficiary of the 
great performance. This information 
had made Corbett wrathy. He replied 
that he wanted the $1,000 back, and 
unless he got it immediately, he would 
give Jake Rauer a beating on sight. 
Jake’s dilemma was that since the 
$1,000 had been returned voluntarily 
(a legal point), he intended to keep 
it, but he did not relish the idea of 
being beaten up by Jim Corbett. I 
assured Jake that Corbett would never 
lay hands on him; first, because he was 
really “Gentleman Jim” by nature, and 
second, because to do so would make 
Corbett himself unpopular and ridicu- 
lous. Jake thanked me gratefully. “You 
have given me courage”, he said. “I 
shall keep the $1,000, but also keep 
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out of Jim Corbett’s way. If I were to 
spit in his face, he might forget his 


gentility.’ 
that incident. 


Nothing more happened in 


A Dog’s Life 

In those long bygone days, I had a 
client who operated a large ranch. He 
fancied the dog races and kept a ken- 
nel of racing greyhounds, 

In course of time, he died, and the 
racing greyhounds fell to his widow 
who was not interested in dog racing. 
She leased the kennel to a sportsman 
in the Northwest where dog racing was 
permitted by law. I learned that a stud 
book of racing greyhounds is kept 
just like that of racing thorough- 
bred horses. The widow felt grateful to 
me for help and advice and, as an in- 
tended compliment to me, she named 
the first pup born after her husband’s 
death “Mr. Cullinan” and duly regis- 
tered the name in the stud book—all 
without my knowledge or consent. In 
a short while, that pup, as it chanced, 
became the champion racing grey- 
hound of his era. Hard up for copy at 
times, the sports writers on the press, 
in the state where he competed, used 
to write flamboyant and imaginative 
articles about “Mr. Cullinan” with big 
headlines, such as one I remember: 
“Mr. Cullinan loves to be petted.” The 
widow used to send them to my home 
and my wife and four boys had much 
fun with them to my not very keen 
embarrassment. But every dog has his 
day, and a racing greyhound’s com- 
petitive day is not long. My relief 
from this embarrassment came one day 
with this headline: “Mr. Cullinan put 
out to stud.” 

So sex reared its ugly head and “Mr. 
Cullinan” disappeared from the head- 
lines long ago. He has probably by 
now gone the way of dogs and men. 
Alas, poor champion! I knew him from 
a pup. 


My Invasion of 
Europe in 1906 

When the great fire following the 
earthquake of April 18, 1906, de- 
stroyed the greater part of San Fran- 
cisco, most of the insurance companies, 
American and foreign, lost heavily, but 
paid their policies liberally, even when 
they had technical escape clauses in 








thei: 
ed | 
busi 
awa 
two 
the | 
one 
both 
esca 
reac 
drev 
their 
to a 
the 
pani 
tual 
be « 
cour 
be n 
Crot 
had 
com) 
othe 
visio 
his t 
that 
to G 
in t 
Gerr 
expe 
thou 
salar 
com] 
limit 
since 
com] 
oppo 
expe 
A 
after 
Gove 
of m 
told 
Co.. 
Aust 
the : 
aster 
and 
\ust: 
& Ce 
goin; 
woul 
powe 
I gla 
in di 
torne 
$300 
cemb 
coun 

















their policies. They have been reward- 
ed by great popularity and profitable 
business ever since. Perhaps few are 
aware that San Francisco is one of the 
two greatest fire insurance centers in 
the United States. But two companies, 
one German and the other Austrian, 
both rich and solvent, who had no 
escape clauses in their policies, and no 
reachable assets in California, with- 
drew all representatives and closed 
their offices in California and refused 
to accept claims or answer letters. Both 
the German and the Austrian com- 
panies had in their policies a contrac- 
tual provision that suits on claims must 
be commenced within one year. Of 
course, service of summons could not 
be made in California. My client, R. A. 
Crothers, proprietor of the Bulletin, 
had a $5,000 policy with the German 
company (and plenty of policies in 
other companies which acted with more 
vision), but he was so indignant at 
his treatment by the German company 
that he proposed to me if I would go 
to Germany and start a suit there with- 
in the contractual year against the 
German company, he would pay all my 
expenses but no fee (Mr. Crothers, 
though kind, was always careful about 
salaries and expenses). Probably the 
companies deemed that the one-year 
limitation would eliminate most claims 
since few claimants would pursue the 
company to Europe. I accepted this 
opportunity for a trip to Europe, all 
expenses paid. 

A great family friend, Jim Rolph, 
afterward Mayor of San Francisco and 
Governor of California, when he heard 
of my visit to Europe and its purpose, 
told me that his firm, Hind, Rolph & 
Co., had formerly been agents for the 
Austrian company, but had dropped 
the agency some time before the dis- 
aster. However, many of their friends 
and clients still held policies in the 
\ustrian company, and Hind, Rolph 
& Co. wished to help them. As I was 
going to Europe, Jim Rolph told me he 
would obtain for me from those clients 
powers of attorney to represent them. 
| gladly accepted the proposition, and 
in due course received powers of at- 
torney for claims amounting to about 
$300,000. I went to Hamburg in De- 
cember, 1906, and engaged as my 
counsel there, on recommendation of 


the American Consul General, Dr. von 
Kleinschmidt, of 9 Kleine Johani- 
strasse, a lawyer, whose name and ad- 
dress I well remember still. Dr. von 
Kleinschmidt informed me that the ac- 
tion would lie in the Commercial 
Court of Hamburg where English, as 
well as German, was the official lan- 
guage understood by all judges and 
practitioners. I have no space to dwell 
on the interesting details of my ex- 
perience, but will make it sufficient to 
say that the company did not resist, 
and the German court awarded me 
$5,000 principal, with interest, plus 
10 per cent for attorneys’ fees. 

I then moved on to Vienna where I 
engaged as my lawyer, Dr. deGriez, a 
Belgian, naturalized as an Austrian 
subject. He had been educated in law 
at the Middle Temple in London, spoke 
English perfectly, was counsel for both 
the British and the American Embas- 
sies in Vienna, and was married to a 
very gracious Irish lady. Negotiations 
with the Austrian company were opened 
and I did not stay in Vienna for the 
result, but when the company came to 
offer 88 per cent of the face of the 
policies, plus 10 per cent for counsel 
fees, plus actual costs (more than 98 
per cent in toto), I submitted the prop- 
osition to my clients, most of whom 
accepted, as 98 per cent seemed a satis- 
factory compromise according to our 
American standards. I am confident 
we could have obtained 110 per cent if 
we had held out, but my clients were 
I felt that I could not 
turn down the company’s offer without 


well content. 


submitting it to the clients. Incidental- 
ly, | was well paid for my services in 
addition to the free trip financed by 
Mr. Crothers. 

I have omitted much detail in this 
narrative, but will remark that litiga- 
tion was then no speedier in Germany 
or Austria than in the United States. 
The best feature was the automatic 
award of 10 per cent to the successful 
attorneys. 

That was in 1906 and early 1907 
when I was young and gay. Dr. de- 
Griez had a large office and practice. 
I came back to California and corre- 
sponded for a long while with deGriez, 
with whom I became very friendly. 
Then came the First World War, and 


all communication between us was shut 
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off by law. During those years, Vienna 
was devastated and the Austrian Em- 
pire broken up. The Austrian currency, 
like the German currency, became 
worthless, and I often wondered what 
had happened to deGriez. Then about 
a year after the war ended, I received a 
letter from deGriez which said in sub- 
stance: “My dear Cullinan, the war, 
as you may imagine, has destroyed my 
practice and I am very hard up. Dur- 
ing my years as a student in the Middle 
Temple in London, I was quite affluent, 
thanks to my parents. I had a fellow 
student, named Warner Temple, who 
was hard up. He borrowed 600 pounds 
from me and secured repayment by 
insuring his life in my favor for that 
amount in an English insurance com- 
pany. Casting about desperately for 
financial resources, I have written to 
that company inquiring about Warner 
Temple, and the company informs me 
that years ago he migrated to San 
Francisco. I have paid the premiums 
I am wondering 
whether you will ascertain whether 
Warner Temple is alive or dead.” 
Happily, I remembered Warner Tem- 
ple, a dapper little Englishman, who 
always wore a top hat and a short 
coat. I had last seen him in a corridor 
of the Whitcomb Hotel, then being 
used as the temporary City Hall. He 
had just come out of a courtroom with 
another lawyer. They were quarreling 
over something that had occurred in 
the court. Suddenly, the other lawyer 
punched Warner Temple on the jaw. 
Warner Temple put his hand to his 
face and cried out: “A battery, I have 
an action.” The other lawyer thereupon 
punched him again, saying “Take an- 
other action.” The fight then broke up. 
On receipt of the letter from deGriez, 
I employed an investigator to ascertain 
whether Warner Temple was alive and 
where he was. We found that he had 
died in Oakland about six months 
earlier. I procured a death certificate, 
had it certified with the seal of the 
Acting British Consulate and forward- 
ed it to deGriez with my compliments. 
In reply, I received a grateful letter 
saying: “I have collected 600 pounds 


through the years. 


in English gold which means affluence 
in Vienna today.” That is the last I 
ever heard from deGriez. He must 
have died shortly afterward. I have 
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never gone back to Vienna, despite 
two subsequent visits to Europe. 

It has fallen to me to be a close, con- 
fidential and unpaid adviser to three 
Governors of California: Hiram W. 
Johnson, James Rolph, Jr., and Frank 
Merriam, all now dead. In personality 
and outlook, each was greatly different 
from the others, but each, in my opin- 
ion, was a good Governor. | could tell 
much about them, but these memories 
are confined, by editorial request to the 
lighter side and to incidents in which, 
as Vergil would say, I myself bore a 
part. Moreover, the incidents should 
have some bearing on the law, legisla- 
tion, or the profession. My service in 
each case consisted of staying with the 
Governor at Sacramento during ses- 
sions of the Legislature, and working 
with him on bills that came to his desk 
for gubernatorial action. 

Jim Rolph was a colorful figure. To 
the end of his life, he wore custom- 
built boots beneath his trousers so that 
he could ride a horse with ease on any 
occasion. He was a notable horseman. 
An earlier Legislature had outlawed 
racetrack gambling in California, and 
the then current Legislature had re- 
stored the racetrack to legality, if not 
to respectability, and the restoration 
bill was on Governor Rolph’s desk for 
approval or veto. A great emotional 
campaign had been waged to keep the 
racetrack on the wrong side of the legal 
tracks on the ground that it led to em- 
bezzlements and broken homes. Rolph 
had reluctantly concluded that he should 
veto the bill. Personally, I regarded 
race horses as little better than gam- 
bling devices like the roulette wheel, 
but the supporters of the racetracks 
pleaded the importance of preserving 
the noble thoroughbreds. On the last 
day of grace, Jim said to me. “Eustace, 
I cannot bring myself to write the veto 
message. Please draft one that I can 
sign.” I sat down and wrote the best 
message I could, trying to soften the 
blow to Jim’s friend, the horse, but 
with my tongue in my cheek, expecting 
to get a laugh out of the Governor as 
he struck it out of the draft, I closed 
with this line of hokum: “All the world 
is aware that I love horses, but I am at 
a point where | must make my choice 
between the home and the stable, and 
in that situation, I take my stand firmly 


on the side of the home and so veto 
the bill.” To my amazement, Jim was 
delighted with the corny conclusion 
and signed the message as drafted. 
What is more, the tag line of the mes- 
sage made a great and state-wide hit. 
My friend, Joe Scott, the Los Angeles 
lawyer, took the trouble to telephone 
from down South to express his ad- 
miration. In fact, it took off Jim Rolph 
much of the political curse of the veto. 
But is it any wonder that I sometimes 
worry about the wisdom of the people? 
I never forget that the so-called “comic” 
pictures in the press are the great build- 
ers and holders of circulation. 

Another instance where Luck played 
a larger part than Latin occurred one 
day when I was crossing Market Street 
going from my law office to the Bulle- 
tin. Midway in the crossing, I met my 
friend, James A. Bacigalupi, then 
President of the Bank of Italy, now 
the Bank of America, the largest bank 
in the world. Bacigalupi stopped me, 
saying: “You are an answer to my 
thoughts. I have to go to Sacramento 
tonight to discuss branch banking with 
a hostile committee of the Legislature, 
and I wish you would come along with 
me and give me support, if needed.” 
Bacigalupi was himself a lawyer and a 
very good public speaker, but was un- 
familiar with the Legislature. I went 
with him that night to Sacramento, 
and out of that matter came much 
subsequent employment as special at- 
torney for the bank and Transamerica 
Corporation. 

I had known the great A. P. Gian. 
nini from boyhood, and ultimately, | 
became a member of the bank’s Board 
of Directors. A. P. Giannini was a busi- 
ness genius. He early conceived the 
idea of branch banking for this coun- 
try. At first opposed by public officials 
and competing banks, he pushed his 
concept with vigor and courage until 
all opposition faded away and imita- 
tors followed his lead. I organized 
Transamerica Corporation for him, but 
years later when differences arose be- 
tween Bacigalupi and A. P. Gianini, I 
sided with Bacigalupi, (and Elisha 
Walker and Jean Monnet) because | 
thought he was in the right and was 
my client. Transamerica stockholders 
contested the election and that brought 
me into contact with their New York 
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counsel, Paul Cravath and other mem- 
bers of his firm, of whom I have very 
pleasant recollections, Giannini won the 
contest and I resigned as director of 
the bank, but though A.P. was hurt and 
offended, the bank, with his acquies- 
cence, continued to employ me for the 
trial of many pending cases arising out 
of the stock market crash of 1929, 
every one of which, I am happy to re- 
port, was won by me and my partners, 
O. K. Cushing and Everett Layman. 
When A.P. died, he left an able succes- 
sor in his son, L. M. Giannini, and a 
very able daughter, Claire Giannini 
Hoffman. 

I have tried, in the foregoing narra- 
tive, to limit my anecdotage to inci- 
dents connected with lawyers and the 
profession. In my early years at the 
Bar, | was quite active in politics, and 
as editorial writer for the Bulletin, | 
fought on the side of the graft prosecu- 
tion with Older, Rudolph Spreckels and 
Frank Heney, who have all passed from 
the scene. Emotions were intense dur- 
ing those years, and San Francisco was 
divided as never before or since. I am 
pleased to report that the old animosi- 
ties have long since evaporated, and the 
present generation has hardly heard of 
the prosecution. [t wound up about 
1912 with the election of a District 
Attorney who dismissed all the in- 
dictments. Only one defendant ever 
went to jail. He was the boss, Abe 
Ruef, a_ brilliant, but unscrupulous 
lawyer, who was found guilty by a 
jury and sentenced to serve fourteen 
years in San Quentin. The Supreme 
Court of California, by a four-to-three 
decision, transferred the case to the 
Supreme Court on a technicality, but 
the order of transfer was signed by one 
of the Justices who then left the state 
before the other Justices signed, and 
for that reason, the order was not 
made by four Justices within the juris- 
diction as required. The Attorney Gen- 
eral called the court’s attention to the 
error, but the time for action by the 
Supreme Court’s taking over the case 
from the District Court of Appeal had 
then expired, and the judgment of the 
trial court and of the District Court of 
Appeal automatically became final. 
Much sympathy was felt for Ruef (al- 
though his guilt was never in doubt), 
but Governor Johnson, who, as a 
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Special Assistant to the District At- 
torney, had prosecuted Ruef and knew 
all the facts, withstood all pressures to 
grant a pardon. Ruef served several 
years of his term and was a model 
prisoner. It was a strange episode in 
California legal history, but not a mis- 
carriage of justice. 

Some years ago, I met on the street 
an old friend, Judge I. M. Harris, who 
has since died. He stopped me and 
said: “Eustace, where are the colorful, 
funny old lawyers who were in practice 
when you and I[ were youngsters?” I 
replied: “Judge, don’t you realize that 
in the eyes of the youngsters of today, 
you and I are more or less colorful and 
antique, if not comical, characters?” 
Of course, I included myself purely 
out of politeness to Judge Harris. The 
practice today has little use for color- 
ful characters, even among the young. 
Some years ago, | encouraged a bright 
young man in whom I had an interest 
to enroll in the Harvard Law School. 


He flunked out at the end of the first 
year. I asked him how it happened. He 
replied: “Mr. Cullinan, Harvard Law 
School is no place for a colorful guy 
like me.” He has since made a marked 
success as a sportswriter and public re- 
lations counsellor. 

Perhaps there is room for one or 
two more incidents. In 1947, the State 
Bar of California held its annual meet- 
ing in the City of Santa Cruz. The 
special guest of the convention was 
Lord Jowitt, then the Lord Chancellor 
of Great Britain. -Farnham Griffiths and 
I were told to take special care of Lord 
and Lady Jowitt. We discovered that 
they liked Scotch whisky and we kept 
them supplied. The Santa Cruz local 
Bar arranged a picnic for the State Bar 
to be held in a grove of giant redwoods 
at Felton State Park. We learned in 
advance that beer was the only liquor 
permitted to be served at the picnic 
luncheon. Knowing that Lord and Lady 
Jowitt did not care for beer, Griffiths 
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and I brought along two bottles of the 
best Scotch. We were seated at the end 
of a long table, and so many people 
came up to greet our English guests, 
and we were so hospitable with the 
Scotch, that very soon the two bottles 
were empty. I apologized to Lady 
Jowitt for running out of Scotch, but 
she plunged her hand into her handbag 
and pulled out another bottle of Scotch, 
saying: “Through the centuries, we 
English have been trained to keep 
something in reserve.” We were less 
liberal with her bottle and succeeded in 
making it last. Two days later as he 
was departing for England, I received 
from Lord Jowitt his photograph in full 
regalia, with wig and gown, with the 
inscription signed by him: “To my 
friend, Eustace Cullinan, with all my 
thanks.” I have that photograph framed 
in my office, but none are aware of the 
noble deed for which he thanked me. 
On that note, I had better close. 





Congress Designates May 1 as “‘Law Day, U.S.A.” 


On April 7, Congress passed a joint resolution of the House and Senate designating May 1 
of each year as “Law Day, U.S.A.” and requested the President to issue a proclamation 
calling for appropriate observance of the day. Pursuant to this joint resolution, on the same 
day, President Kennedy issued the following proclamation: 


Whereas, no nation can remain free unless its people cherish their freedoms, understand the 
responsibilities they entail, and nurture the will to preserve them; and 


Whereas, law is the strongest link between man and freedom, and by strengthening the rule 
of law we strengthen freedom and justice in our own country and contribute by example to 
the goal of justice under law for all mankind; and 


Whereas, the Congress of the United States, by a joint resolution approved April 7, 1961, has 
designated the first day of May of each year as Law Day USA, and has requested the Pres- 
ident to issue a proclamation calling for appropriate observance of that day; and 


Whereas, the objectives of Law Day USA are to urge Americans to rededicate themselves 
to the ideals of equality and justice under law in their relations with each other and other na- 
tions; to cultivate that respect for law which is vital in a democratic society; and to foster a 
full understanding and appreciation of our liberties and of the legal and judicial institu- 


tions which protect them: 


Now, therefore, I, John F. Kennedy, President of the United States of America, do hereby 
urge the people of the United States to observe Monday, May 1, as Law Day USA, with suitable 


ceremonies. 


I especially urge that public bodies, educational institutions, the legal pro- 


fession, civic and service organizations, and the media of information take the lead in 
sponsoring and participating in educational undertakings and other appropriate means to 
give effect to the objectives of this national observance. 


I also call upon public officials to cause the flag of the United States to be displayed on ail 
government buildings on that day. 


In witness whereof, I have hereunto set my hand and caused the Seal of the United States 


of America to be affixed. 


Done at the City of Washington this Seventh day of April in the Year of our Lord Nineteen 
Hundred and Sixty-one, and of the Independence of the United States of America, the One 
Hundredth and Eighty-fifth. 


By the President: 


Dean Rusk 
Secretary of State 


May, 1961 * 


Joun F. Kennepy 
The White House 
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Crystal Gazing: 


Legislative History in Action 


"The DECEMBER, 1959, issue of the 
Journal included a thought-provoking 
article by Elizabeth Finley entitled 
“Crystal Gazing: The Problem of Leg- 
islative History”. That author seemed 
to view the development as one neces- 
sarily to be accepted by the legal pro- 
fession and particularly by the law 
libraries. In her concluding phrases, 
she suggests that an “official” publica- 
tion of “legislative materials” would be 
a “boon to the legal profession”, that 
“complete compiled histories of all 
laws” would be a “utopia”. 

Perhaps that author had her tongue 
in her cheek. The title “Crystal Gaz- 
ing” implies doubt as to the soundness 
of the idea of subordinating the word- 
ing of the laws of Congress to the pre- 
liminary utterances of a few Congress- 
men. Of course it is the job of law 
librarians to have available all wanted 
material regardless of personal persua- 
sion. But law librarians in general 
cannot help forming value judgments 
of material acquired as a result of 
their daily contacts. Elizabeth Finley 
opened the door to discussion of the 
value of such material. It is to be 
hoped it will not close prematurely. 

As I see it, law material now is so 
vast in quantity, so complicated, so 
confused, that widespread introduction 
of so-called legislative history would 
dilate the complex toward a point of 
chaos. 

The United States Supreme Court is 
the open leader in the movement. Con- 


Mr. Stringham examines critically the use of “legislative history” by 
the courts—particularly the Supreme Court of the United States—in 
arriving at their decisions. He argues that the practice is unreasonable, 
unfair and, in effect, a denial of due process to the litigants. 


by Ray Stringham ¢ of the New York and Oregon Bars 


sider its use of the material. 

In its 1956 term, the Supreme Court 
decided that Walter Reuther’s labor 
union could be tried on a charge of 
criminally contributing to a political 
campaign by way of radio education. 
The high Court reversed the decision 
of the district court which had voided 
the indictment.! To arrive at the re- 
versal, the Supreme Court cited so- 
called legislative history for the 1947 
statute under which the Auto Workers 
Union had been indicted. 

The cited “history” of the 1947 en- 
actment commenced fifty-three years 
before birth and seemingly could be 
characterized more precisely as pre- 
natal influence. Regardless, however, 
of labels, the recitals will be listed 
briefly. 


‘ 


1894, “Urgings” by “sober-minded 
Elihu Root” at a Constitutional Con- 
vention of the State of New York (page 
571 of the opinion). 

1905. Remarks of Perry Belmont 
(page 573). 

1906. Remarks of Samuel Gompers 
at a hearing of a House Committee on 
Elections (page 574). 

1925. Remarks of Senator Robinson 
on the Federal Corrupt Practices Act 
(page 576). 

1940. Remarks of Senator Bankhead 
(page 577). 

1943. Testimony 


Landis before a Committee on Labor 


of Congressman 


(page 578). 
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1944. Report of a Senate Special 
Committee (page 579). 

1945. Report of a House Special 
Committee To Investigate Campaign 
Expenditures (page 580). 

With the aid of this anticipatory 
history, the Court decided that the in- 
dictment of Walter Reuther’s boys was 
sufficient under the 1947 Act of Con- 
gress. Since the history was cited at 
length to support the ruling, it pre- 
sumably was a necessary element in 
arriving at the result. Certainly the 
opinion was not a receptacle for casual 
and unconnected narrative. In short, 
whether the accused had criminally 
violated the 1947 law depended in part 
on remarks of Elihu Root, Perry Bel- 
mont and Samuel Gompers made more 
than fifty years before the events. That 
is legislative history in action. 

The philosophical justification for 
imprisonment is the presumption of 
knowledge of the law violated. What 
law was allegedly violated by the labor 
union? Was it the enactment of Con- 
gress in 1947 or the speech of Elihu 
Root in 1894? If the 
sufficient to stand alone, why was Root 


former weré 
cited as “history” of the law? 

When Reuther or his assistants con- 
ceived the idea of teaching the voters 
how to cast their ballots, how were 
they supposed to know what Perry 
Belmont said in 1905, or what Senator 
Robinson said in 1925, or what Con- 


1. United States v. Auto Workers, 352 U.S 
567. 
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gressman Landis testified to in 1943? 
Was there a legal presumption that they 
had read the Report of House Special 
Committee To Investigate Campaign 
Expenditures? Would it be due process 
of law to indict anyone for violation 
of a committee report or violation of 
an argument on the Senate floor? Is 
it due process to apply a law, not by 
its published contents, but by the word- 
ing of its antecedents extending back 
indefinitely, not statutes or decisions, 
but generalities of unrestricted char- 
acter ? 

A strong description of the process 
was supplied by Charles P. Curtis. He 
referred. to it as “fumbling in the ash- 
cans of the legislative process for the 
shoddiest unenacted expression of in- 
tention”.? 

The attitude of subordinating the 
law to the relics is curtly portrayed by 
a phrase in the Witkovich case.* “The 
legislative history likewise counsels 
confinement of the mere words to the 
general purpose of the 
scheme. . .” 


legislative 
“Mere words” is the judi- 
cial view of the patiently drafted lan- 
guage enacted by Congress and ap- 
proved by the President. In place 
thereof, must the country accept as 
law the other “mere words” selected 
by the Court from practically unlin- 
ited sources? 

An enlightening instance of using a 
hopelessly vague remark is found in 
Putnam.* A House Committee chair- 
man had said “...it is necessary to 
raise every dollar of additional revenue 
that can be raised...” With that dec- 
laration, the Court interpreted an act 
against the taxpayer. Had the oppor- 
tunity been afforded, the victim’s law- 
yer might well have said his client 
needed every dollar he could keep to 
provide Pablum for babies, or bourbon 
for blondes. 


The Prince Case 

During the same term, Ollie Otto 
Prince, a convict of Texas, received 
the benefit of history in place of a 
double term. He had been sentenced 
for two crimes, entering a bank to 
commit a robbery and of actually com- 
mitting the robbery to the tune of 
$15,000. The trial court sentenced him 
for both offenses. The Supreme Court 
reduced it to one sentence, citing legis- 





lative history of three varieties.° At 
page 325, the opinion referred to the 
“inconclusive history”. Next at page 
328, there was disclosed “meager legis- 
lative history” and finally at page 329 
“pertinent legislative history”. The net 
result was escape for Ollie Otto. Per- 
haps the double sentence was wrong, 
but its validity should have been deter- 
mined by its language, not by “meager” 
or “inconclusive” argument. 

A rather rough dose of history was 
injected for an unhappy ruling against 
government employees in the Bergh 
case.° From 1885 to 1938, double time 
had been paid to hourly workers called 
listed holidays, one 
amount for its being a holiday and the 
second for the actual labor. This ob- 
viously was intended to place hourly 


in on certain 


workers on the same plan as salaried 
workers. 

In 1938, a law was passed allowing 
pay for added holidays including any 
called by President or Congress. It 
apparently was a result of F. D. Roose- 
velt’s declaring a holiday for his sec- 
ond inauguration—a holiday not listed 
in the old statute and therefore not on 
the double pay list. 

In 1945, a batch of men were worked 
on a holiday but got only the same pay 
as those who stayed at home. To re- 
cover the double pay, they joined in 
a lawsuit which finally reached the 
Supreme Court iz 1956. In defeating 
the obviously just claims, that Court 
resorted to “history—a report” (page 
43), an “advisory opinion” (page 43) 
and statements on the floor of the 
House (page 44). 

A dissenting judge presented a total- 
ly different ash can of history (pages 
51, 53 and 54) to prove the exact 
opposite. 

The idea that history should be re- 
sorted to in order to put actual holiday 
workers and those who stayed at home 
on the same level, seems rather fan- 
tastic. 

Then, in Walter Korpan’s case," the 
Supreme Court cited “history” to send 
the defendant to jail. He had been 
convicted in the trial court of running 
gambling slot machines, and probably 
deserved it. The conviction was set 
aside by the United States Court of 
Appeals on the ground that the law 
did not relate to the particular type of 





May, 
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machines. Apparently there was reason 
to doubt that Korpan was a criminal 
within the language of the act of 
Congress. 

The case went to the United States 
Supreme Court. It, seemed to 
have doubt about the fairness of the 
conviction within the wording of the 
law. So, in order to send Korpan to 
jail, it quoted something a Senator 


too, 


said during debate on the bill. 

There was no reason to believe that 
Korpan was in the visitor’s gallery 
So-and-So made his 
speech. How then was Korpan bound 
to know that the speech was part of 
the law? Is everyone in the United 
States charged with knowing every 
word that is uttered on the floors of 
Congress? Must we all read all of the 
Congressional Record every day—and 
remember it day after day, year after 
year, in order to keep out of jail? Is 
that due process of law? 

Just what is the nature of this vast 
accumulation now called legislative 
history? Is it law in and of itself? Or 
is it factual evidence of what the law 
means? Obviously, if it is to be ac- 
cepted at all, then its nature becomes 
vitally important to every citizen and 
particularly to every lawyer. 

Certainly, it is not law. Going back 
to the Auto Workers’ case, no sane 
person would claim that remarks of 
Elihu Root, Perry Belmont or Samuel 
Gompers, made fifty years in advance, 
were part of the law. Nor can it ration- 
ally be asserted that debate on the 
floors of Congress is law. No Congress- 
man views his voice as that of a divine 
ruler. The Supreme Court, at times, 
has been rather disdainful of the ac- 
tions of Congressmen. Can it pick and 
choose among their declarations, label- 
ling some as law and others as nullity? 

Are committee reports any better 
basically? They do not purport to be 
law. Quite the contrary, they at best 
are recommendations for or against the 
making of law. 

Since legislative history is not law, 
it can only be evidence, there is no 
middle ground. At best, it is some evi- 


when Senator 





2. 4 Recorp (Bar Assn., City of New York) 
328. 
. United States v. Witkovich, 353 U. S. 194. 
. Putnam v. Commissioner, 352 U. S. 82. 
. Prince v. United States, 352 U. S. 322. 
United States v. Bergh, 352 U. S. 40. 
. United States v. Korpan, 354 U. S. 271. 


Vol. 47 467 


sIausee 


1961 ° 














Legislative History in Action 


dence of the mental condition of some 
legislators. Those courts, particularly 
the United States Supreme Court, that 
utilize legislative history certainly treat 
it as evidence of the meaning of stat- 
utes, place it alongside the actual 
phrases and then draw conclusions 
from the comparison. 


The du Pont Case 

In the famous General Motors-du 
Pont case,® both the prevailing and the 
dissenting opinions relied largely on 
legislative history in arriving at oppo- 
site results. In that case it seemed that 
evidence of Senator Chilton’s mental 
condition—evidence not in the record 
of the case—was accepted with a few 
words of a committee to move the word 
“use” from one statute clause to a dif- 
The 


illustrates the danger of picking up 


ferent statute clause. case well 
phrases from the Congressional Record 
to apply to a statute. 

In the years 1917 to 1919, du Pont 
bought 23 per cent of the common 
stock of General Motors. There is no 
clain, that the companies then or later 
were in competition with each other or 
that any monopoly of any kind result- 
ed. The Government nevertheless prose- 
cuted an antitrust suit asserting that in 
1947 the stock-holding made possible 
a future use of a commanding position 
to force General Motors to buy all its 
paint and fabric needs from du Pont. 
The decision in the Supreme Court 
against the two companies was based, 
not on the actual wording of the Clay- 
ton Act® but upon its alleged aim or 
purpose, as supported by selected legal 
history and to the exclusion of other 
legal history cited by the dissent. 

The possible future “use” of the 
stock-holding was the basis for the 
ruling. “...the plain language of §7 
contemplates an action at any time the 
stock is used to bring about or in at- 
tempting to bring about the substantial 
lessening of competition” (page 597 
of the opinion). The only Clayton Act 
prohibition against “use” of the stock 
was in the second clause of the act 
which related solely to getting stock in 
two or more companies and “using” 
the stock to lessen competition as be- 
tween the “two or more companies”. 
No such situation existed in the du 
Pont case. By reference to legislative 


” 


history the inhibition against “use 
was expanded so as to apply to the 
first clause as well as the second clause 
where it was anchored by Congress. 


When the case came on in Washing- 
ton, three judges refrained from act- 
ing. Presumably they were stockhold- 
ers in one or both companies. If so, 
that well might be viewed as personal 
approval of the company relationship, 
a well-known factor in American indus- 
try. Two of the remaining justices 
joined in a strong dissent. That left 
only four who constituted the quorum 
majority. 

The prevailing opinion at pages 591, 
592, quoted the Congressional Record 
statement of a remark by Senator 
Chilton to the general effect that mere- 
ly prohibiting acquisition of stock 
where the effect was substantially to 
lessen competition would not accom- 
plish the “designed aim of the statute”. 
Then, at page 597, it quoted a Senate 
report to the effect that the act “seeks 
to prohibit” certain trade practices to 
prevent monopolies in their incipiency 
and before consummation. Thus legis- 
lative history found its way into the 
problem. 


From these vague quotations, the 
opinion moved to the conclusion that 
the “plain language” of Section 7 con- 
templates an action at any time the 
stock “is used”, let it be repeated, “is 
used” toward lessening competition. 
Thus. “is used”, which Congress placed 
only in the second clause of Section 7, 
became judicially spread. In reliance 
on legislative history “is used” moved 
from the second clause which did not 
apply to du Pont, into the first clause 
which allegedly did apply to du Pont. 
“Is used” was not inserted in the first 
clause by Congress. It was inserted in 
the first clause, under judicial guid- 
ance, by legislative history in action. 
Then the first clause was used to strike 
at du Pont and at General Motors. 


The long, careful, patient study of 
Judge LaBuy in the trial court was 
nullified, not by the statute as written 
by Congress and approved by the 
President, but by the law as reshaped. 
Its reshaping was a by-product of a 
few words, forty years old, of one sin- 
gle Senator and a few lines of a com- 
mittee report. Not a hint was there in 
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those words that the first clause was 
to be broader than its text. The legisla- 
tive history process simply accepted 
vague generalities in the place of spe- 
cific prohibitions. 

The dissenters, in turn, brought in 
the alleged mental operations of other 
Congressmen to prove the opposite. 
They cited the Congressional Record to 
show that Senators Cummings, Reed 
and Walsh with Representatives Clayton 
(for whom the act was named), Carlin, 
Barkley and Floyd had the opposite 
view as to the legislative intent (page 
614). The quorum majority, however, 
paid no heed in its opinion to the evi- 
dence contra. 

This famous case dramatically illus- 
trates how legislative history usage may 
become a means of sorting and picking 
and discarding bits and snatches, a far 
cry from any serious attempt to inter- 
pret the words of Congress. The legis- 
lature carefully distills a law from all 
the pains and labors of production. 
The courts when relying on prelegisla- 
tion notes and records prefer to seize 
upon the makings, the wrappings, 
the afterbirth, rather than the law as 
passed, signed and approved. 


8. United States v. du Pont, 353 U. S. 586. 
9. 15 U. S. Code §18, 1946 edition. 
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trial 
judge, Walter LaBuy, was held up to 


An able and _ conscientious 


the nation as having been in error. 
But was that fair to him? How was 
he to know that evidence not part of 
the record would decide the case? 
How could he guess that a controlling 
factor was not the law itself, but a 
forty-year-old remark by a single legis- 
lator? 

Then consider the lawyers in the 
case. They advised their clients accord- 
ing to the law as passed by Congress, 
In good 
faith they interpreted that law by its 


as signed by the President. 


own terms. Now they are branded, in 
effect, as ignorant lawyers. They had 
no crystal ball. They did not consult 
any fortune tellers, or read horoscopes. 
Nothing in the enactment of Congress 
warned them that the mental condition 
of one Congressman was as important 
as the text of the law itself. 

Take next the parties, the real par- 
ties, the hundreds of thousands of little 
investors in stock of General Motors 
and du Pont, how could they foresee 
the coming blight on their investment? 
No investment counsellors, no advising 
bankers, could warn them that a 1917 
acquisition by du Pont would be legal 
for forty years and suddenly turn il- 
legal because one single man in Con- 
gress had some ideas in his mind. 

The Government, the American peo- 
ple, the Western world were happy that 
Motors and 
ready, as associates, to supply billions 
of dollars worth of munitions to save 


General du Pont were 


lives of American soldiers, yes, and of 
English and Russian soldiers as well. 
No one then shied away from this com- 
bine, now branded as illegal, relying 
on the cerebral reactions of Senator 
Chilton, 

What clause in the Constitution 
authorizes the courts to decide cases on 
such proofs? Of course, there is a real 
legislative history, the development and 
change by amendment of a law over a 
period of time. If a 1914 law is amend- 
ed in 1930 and again in 1940 and 
again in 1950, each of those changes 
is an act of the legislature. They are all 
there in the statute books for examina- 
tion. They can all be logically and 
sensibly weighed to construe the final 
form of the law. They all are the voice 
of the people speaking through their 


Congress according to the first sentence 
in the Constitution. But not a word in 
the Constitution authorizes the enact- 
ment of a law by the mental reaction 
of one member or one committee. 

Difficult it is to apply any statute to 
the complicated conditions of modern 
life, to the infinite variety of problems 
that the complications conceive. The 
difficulties increase when numerous 
court rulings on the statute must be 
weighed, must be funneled into a gen- 
eral rule to apply to a specific issue. 
What now if, in addition, every ques- 
tion must depend on what any legisla- 
tor said over a period of years about 
the subject of the enactment? 

Assume it possible to derive a yes 
answer from remarks of Senator Sulla 
and a no answer from past rulings 
of the courts. Which is the correct 
answer? 

What of the hundreds of thousands 
of sincere lawyers practicing through- 
out the nation and not supplied with 
huge libraries or with law clerks at 
public expense? How are they to ferret 
down the apt phrase from endless ab- 
sent volumes of fine print? The ease 
with which such material can be over- 
looked appears in the Yates case. 

Leaders of the Communist Party in 
California had been convicted under 
the Smith Act!! which said: 


Whoever organizes or helps or attempts 
to organize any society, group, or as- 
sembly of persons who teach, advocate 
or encourage the overthrow or destruc- 
tion (of government) by force or vio- 
lence [is a criminal]. 


As noted below, during debate on 
the bill, it was directly declared that 
the act was aimed at the Communist 
Party and in particular at Earl Brow- 
der. This legislative history was not 
used by those who interpreted the act 
to exclude the Communist Party from 
its coverage. 

That party was spawned in or about 
1919 in this country, over twenty years 
before enactment of the Smith Act. 
The majority ruled that the word 
“organizes” only meant the original 
formation of the party and hence that 
the crime was outlawed by a statute of 
limitations some seventeen years before 
the law was passed. In doing so the 
majority admitted that “organize” ac- 
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cording to the dictionary is susceptible 
of meaning both the original formation 
and the continuous development. Then, 
it concluded that it could only use half 
of the meaning, that it had to choose 
between original formation and later 
organization by building up branches, 
increasing membership, etc. Let it be 
assumed that it was correct in deciding 
it must choose one or the other phases 
of organization. Was not that the point 
to ask what the legislative history dis- 
closed—if legislative history is a law- 
ful weapon? 

The dissenting opinion presented the 
majority with as clear history as ever 
could be found. The Congressional 
Record was cited to quote Representa- 
tive McCormack, one of the active pro- 
ponents of the bill. He stated that the 
Communist Party was the objective, 
even declaring of Earl Browder, its 
then leader, “He is the one we are aim- 
ing at.” Note, page 348. There was 
indisputable evidence of intention to 
check further organization of the Com- 
munist Party. 

How did the majority respond? It 
said, page 307, “The legislative history 
of the Smith Act is no more revealing 
as to what Congress meant by ‘organize’ 
than is the statute itself’ and at page 
308 “there is no evidence whatever to 
support the thesis that the organizing 
provision of the statute was written 
with particular reference to the Com- 
munist Party”. What of McCormack’s 
declaration that “he [Browder] is the 
one we are aiming at”? 

The Court had no reluctance in quot- 
ing the remark of one Congressman, 
Senator Chilton, in order to strike at 
du Pont. Why not accept the clear-cut 
“history” of the Smith Act that it was 
aimed at the Communist Party and its 
leader? 

Such is legislative history in action, 
a process not only of fumbling in the 
ash can, but also of fumbling the ball 
when thrown directly into the arms of 
the player. 


Hearsay Evidence 

At best, the material is hearsay evi- 
dence. It is unsworn. Much of what 
is printed in the Congressional Record 
is false in that it never was said at all. 





10. Yates v. United States, 354 U. S. 298. 
11. 18 U.S.C. $2385; 54 Stat. 670, 671 (1940). 
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Large sections are “extended remarks” 
added to the actual debate by courtesy. 
What is said is largely directed to al- 
most empty arenas, with merely a few 
members present and busy with news- 
papers or chores. How can that reflect 
the intent of the entire membership? 


Nor are congressional hearings and 
reports much more authentic. They run 
into thousands of pages of fine print. 
Much is testimony or communications 
from outsiders. Many reports are en- 
tirely prepared by clerks and counsel. 
They may be sincere, useful, informa- 
tive in the work of preparing legisla- 
tion. They certainly are not law within 
the scope of the first sentence of the 
Constitution. They well may be paral- 
leled to the preliminary studies for the 
Supreme Court, largely fashioned by 
recent law school graduates. 

If the legislatures’ preliminaries are 
proof of legislative action, what then 
of the preliminary steps of the judges 
in deciding cases? There is wide diver- 
sity of opinion as to the meaning of 
many court opinions. Frequently the 
prevailing and dissenting opinions cite 
the same cases for opposite views. 
Should the successive draft opinions 
be published to elucidate the finals? 
Should the memoranda and reports of 
the law clerks be published? And what 
of the debate at the meetings of the 
justices of the high court? 


It is said that the justices of the 
United States Supreme Court hold their 
debate in a locked and sound-proofed 
room, tiled within by the junior justice. 
Why should not those discussions be 
taped and distributed so that the intent 
of the justices could be ascertained? 


That, of course, would be unfair and 
unreasonable, In the process of arriv- 
ing at a conclusion, their freedom of 
expression should be respected. But 
what of the freedom of Congressmen? 
Article I, Section 6, of the Constitution 
specifies that “for any Speech or De- 
bate in either House, they shall not be 
questioned in any other Place.” Is that 
not clear indication that they were as- 
sured of freedom to speak in the halls 
of Congress without being charged 
with responsibility for those prelimi- 
nary arguments and preliminary view- 
points? What right has another depart- 
ment of the government to hold each 


Senator and Representative responsible 
for each word he utters? 


Origins 

Where did the concept originate? 
Sutherland, a leading authority, traces 
the source back to Heyden’s Case, re- 
ported by Sir Edward Coke in 1584.!* 
That case in no way forecast a resort 
to parliamentary debate or committee 
reports. In fact, England has carefully 
preserved judiciary respect for the 
words of Parliament. The British courts 
do not use debate as legislation. They 
make no pretense that they are able to 
take reports and debate and construct 
therefrom a better law than the actual 
law. The British texts on statutory con- 
struction confirm this view. 


Maxwell in his /nterpretation of Stat- 
ules (10th edition, 1953) says at page 
27: 


But it is unquestionably a rule that 
what may be called the parliamentary 
history of an enactment is not admis- 
sible to explain its meaning. Its lan- 
guage can be regarded only as the 
language of the three Estates of the 
realm, and the meaning attached to it 
by its framers or by individual mem- 
bers of one of those Estates cannot 
control the construction of it. Indeed, 
the inference to be drawn from com- 
paring the language of the Act with 
the declared intention of its framers 
would be that the difference between 
the two was not accidental but inten- 
tional. 


At page 26, the author quotes Lord 
Halsbury, an outstanding authority, as 


saying: 


the worst person to construe a 
statute is the person who is responsible 
for its drafting, for he is much dis- 
posed to confuse what he intended to 
do with the effect of the language 
which in fact he has employed. 


Craies, On Statute Law (5th edition 
by Odgers, 1952) says: 


Debates in Parliament. It is not per- 
missible, however, in discussing the 
meaning of an obscure enactment, to 
refer to “the parliamentary history” of 
a statute, in the sense of the debates 
which took place in Parliament when 
the statute was under consideration. 
As was said by Willes, J., in Millar 
v. Taylor: “The sense and meaning of 
an Act of Parliament must be collect- 
ed from what it says when passed into 
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law, and not 
changes it 


from the history of 
underwent in the House 
where it took its rise. That history is 
not known to the other House or to 
the Sovereign.” The alterations made 
in it during its passage through Com- 
mittee are, as the Court said in R. y, 
Hertford College, “wisely inadmissible 
to explain it” | page 121]. 


Beals, Cardinal Rules of Legal Inter- 


pretation (3d edition, 1924) says: 


It is well established that nothing 
said in Parliament can be referred to 
in a court of law as io the meaning of 
an Act, and, that is a rule that no one 
can be more jealous than myself to 
uphold. 

... but we have only to deal with the 
construction of the Act as printed and 
published. That is the final word of 
the legislature as a whole, and the 
antecedent debates and subsequent 
statements of opinion or belief are not 
admissible... but this will no more 
justify us in admitting, as evidence on 
the construction of an Act, speeches in 
either House or subsequent statements 
in the public papers, or elsewhere, of 
the effect of an Act than it would justi- 
fy us in admitting on the construction 
of a will the advice given to the testa- 
tor by his solicitor before, or the state- 
ments of himself or his expectant 
legatees of the effect of his will, after 
he had made it [page 330]. 


Seemingly Heyden’s Case laid no foun- 
dation for exploring Parliament’s ash 
cans. It appears that there is no better 
basis for the adoption of the power by 
the Supreme Court than its own action 
—a boot strap liftup. 

Sutherland’s three editions in effect 
confirm that the high Court simply 
took over what amounts to a form of 
legislative supervision. The first edi- 
tion, penned by Sutherland himself, 
issued in 1891, states at page 384: 


But if the reasons and objects of the 
law made known by any other docu- 
ment equally authentic and certain, 
as the report of one of the heads of 
departments, it may be referred to aid 
in the interpretation of doubtful or 
ambiguous language in the law. 


Then followed reference to instances 
of citing legislative journals followed 
by the remark: 


There has been occasionally judicial 
reference to declarations of members 





12. 3 Coke 7a (1584) 76 Eng. Rep. 637. 
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of legislative bodies, but such aids are 
but slightly relied upon, and the gen- 
eral current of authority is opposed to 
any such aids, 


The second edition, by Lewis in 
1904, expanded on the subject. At 
pages 879-880 is found: 


Thus the reports of committees made 
to the legislature have been held to be 
proper sources of information in ascer- 
taining the intent or meaning of the 
act. 


As to debate, there appeared at pages 
882-883 a repetition of the clause that 
the “current of authority is opposed” 
to its utilization followed by the ex- 
planation: 


It is not at all certain that those mem- 
bers who speak upon a bill are the 
most influential, or that they express 
the views of those who do not speak. 


This was bulwarked by a quotation di- 
rect from the mouth of the Supreme 
Court: 


There is, too, a general acquiescence 
in the doctrine that the debates in 
Congress are not appropriate sources 
of information from which to discover 
the meaning of the language of a stat- 
ute passed by that body. The reason 
is that it is impossible to determine 
with certainty what construction was 
put upon an act by the members of a 
legislative body that passed it by re- 
sorting to the speeches of individual 
members thereof. 

Those who did not speak may not 
have agreed with those who did; and 
those who spoke might differ from 
each other; the result being that the 
only proper way to construe a legisla- 
tive act is from the language used in 
the act, and, upon occasion, by a re- 
sort to the history of the times when it 
was passed. 


By the year 1943, when the third 
edition by Horack appeared, the view 
was changing but it was not yet entire- 
ly overboard: 


In the interpretation of such legisla- 
tion the reports of these committees or 
commissions are considered valuable 
aids... The legislature is assumed to 
have adopted the legislation with the 
same intent evidenced by the commis- 
sion in its report [ Volume 2, page 498]. 

Statements made by individual mem- 
bers of the legislature as to the mean- 
ing of provisions in a bill...on the 
floor of each legislative house follow- 





ing its presentation by a standing com- 
mittee, are generally held to be inad- 
missible as an aid in construing the 
statute [page 499]. 

In the earlier cases courts refused to 
consider legislative debates completely. 
This rule has been modified to permit 
explanatory statements by the member 
of the standing committee who is in 
charge of its presentation... Now, in 
addition, the federal courts hold that 
legislative debates are useful in the 
interpretation of a statute where they 
show a common agreement among the 
members of the legislature as to the 
meaning of an ambiguous provision 
[page 501}. 


Since then, in the last few decades, 
the practice has been expanded, at least 
in the Supreme Court, to the point 
where the preliminaries are considered 
regardless of source, certainty or need. 
What is the reason for the sudden ex- 
pansion of the practice? 

During the 1956 term there was a 
total of about 115 cases decided with 
full-scale opinions. Of that number, in 
at least thirty cases, resort was had to 
legislative traces by one side or the 
other. 18 

A sort of climax was reached in 
Textile v. Lincoln, 353 U.S. 448, where 
the majority opinion said that the his- 
tory was “somewhat cloudy and con- 
fusing” but that there were “a few 
shafts of light that illuminate our 
problem”. Despite the proclaimed lack 
of clear history, the writing justice 
chose to put spearheads on the shafts 
and prod the employer in the labor 
dispute. To cap that action he admitted 
“To be sure there is a great medley of 
ideas reflected in the hearings, reports 
and debates on this Act.” However, in 
rescuing the union, he found in the 
medley a “tenor” and ruled according 
to the tenor. 

A strident eighty-three-page dissent 
consisted almost entirely of legislative 
history—a basso to the tenor of the 
majority—cited to prove the opposite. 
What was left of the law itself? 

The Lincoln case may have been the 
pinnacle in substituting judicial inter- 
pretation for legislative action. Per- 


haps the pinnacle becomes a plateau. 
It may become the rule that the courts 
will construct the statutes from the pre- 
liminaries. The language selected by 
Congress may become secondary to 
that discarded by Congress. Prenatal 
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labors may become full-fledged adults. 

But what of the President? Accord- 
ing to the Constitution, no bill becomes 
law unless approved by him or re- 
passed over a veto by two thirds of 
each house. Legislative history pays no 
heed whatever to that section of the 
Constitution. Or is the President sup- 
posed to sit in on all debate and read 
at length all hearings and reports? 
Has the presidential approval and veto 
power been nullified? 


Due Process of Law 

If it is too late to reverse the trend, 
at least it should be harnessed to due 
process with marginal respect for the 
legal profession and state and lower 
court judges. If the laws of Congress, 
and perhaps the states, are to be modu- 
lated by evidence of the mental con- 
cepts of legislators, let it be initiated 
at the outset of litigation according to 
due process. The parties should have 
their day in cuurt if the vital docu- 
ments involved—the statutes of the 
realm—are subject to judicial remold- 
ing. The lawyers should be permitted 
to present and counter the evidence in 
due course. Above all, the state judges 
and lower federal judges should be 
spared the indignity of reversal on later 
citation of undesignated, unselected 
and perhaps unheard of “history”. 

An early Illinois case took the ra- 
tional position that extraneous evidence 
of statutory meaning should be intro- 
duced like any other evidence. In 
Grob v. Cushman, 45 Illinois 119 
(1857), counsel in an argument in the 
appellate court referred to the legisla- 
tive journal to support his view. Dur- 
ing the trial, no reference to the jour- 
nal entry had been made. The Court 


13. United States v. Auto Workers, 352 U. S. 
567; United States v. Bergh, 352 U. S. 40; 
Putnam v. Commissioner, 352 U. S. 82; Leedom 
v. Mine, 352 U. S. 145; Brownell v. Tom, 352 
U. S. 180; United States v. Pleska, 352 U. S. 
202; Labor Board v. Lion, 352 U. S. 282; United 
States v. Allen Bradley, 352 U. S. 306; Prince v. 
United States, 352 U. S. 322; In re Groban, 352 
U. S. 330; United States v. Turley, 352 U. S. 
407; Penn v. Rychlik, 352 U. S. 480; Rogers v. 
Missouri, 352 U. S. 500; Ceballos v. Shaugh- 
nessy, 352 U. S. 599; Guss v. Utah, 353 U. S. 1; 
Railway Trainmen v. Chicago, 353 U. S. 30; 
Benz v. Compania, 353 U. S. 138; Alleghany v. 
Breswick, 353 U. S. 151; Fourco v. Transmirra, 
353 U. S. 222; Office Employees v. Labor Board, 
353 U. S. 313; Baltimore & O. v. Jackson, 353 
U. S. 325; Libson v. Koehler, 353 U. S. 382; Pan 
Atlantic v. Atlantic, 353 U. S. 436; Textile v. 
Lincoln, 353 U. S. 448; Jackson v. Taylor, 353 
U. S. 569; United States v. du Pont, 353 U. S. 
586; United States v. Korpan, 354 U. S. 271; 
Yates v. United States, 354 U. S. 298; United 
States v. Calamaro, 354 U. S. 351; Carroll v. 
United States, 354 U. S. 394. 
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said, “But it is now urged, that as they 
are public records, the court will take 
judicial notice of them . . . It is true 
that they are public records, but it does 
not follow that they will be regarded 
as within the knowledge of the courts 
like public laws. Like other records 
and documents, they should be brought 
before the courts as evidence. But 
when offered, they prove their own 
authenticity. Until so produced they 
cannot be regarded by the courts.” 
That ruling may not reflect the gen- 
eral law as to judicial notice of un- 
disputed facts. But it certainly is log- 
ically applicable where facts are relied 
upon to temper the meaning of a docu- 
ment, be it contract or statute. In such 


cases the evidence, the public records, 
may be indisputable, but as to deduc- 
tions to be drawn from them a more 
reasonable attitude would seem proper. 
Other indisputable facts may lead to 
opposite views. The litigants should not 
be judged in the final court on impres- 
sions drawn from evidence never previ- 
ously mentioned. Such an act would be 
tyranny—not justice, not due process. 

Legal history, if it is to be a major 
factor in applying statutes, either crim- 
inal or civil, should be pleaded and 
proved. Then the adversary can have 
an opportunity to present countervail- 
ing legal history. That would assure 
some possible degree of fair play—but 
at terrific cost. 


Every trial on a statute would be- 
come a maelstrom of multitudinous 
records. If hearsay of intent is accept- 
ed, why not the direct testimony of all 
600 Congressmen? This ultimate step 
would lead to the final conclusion of 
total absurdity. 

Far better would it be for the courts 
to accord to legislature and executive 
the respect due to co-ordinate depart- 
ments, to accept laws as passed accord- 
ing to their own words, the careful 
crystalization of study, preparation, 
drafting, debating, redrafting and final 
enactment. 

A law is what it says, not the raw 
clay of which it was sculptured. 


Hague Academy of International Law 


To Meet July 10 to August 18 


The Hague Academy of Internation- 
al Law, which has its headquarters at 
the Peace Palace of The Hague, Hol- 
land, will hold its 32d summer session 
from July 10 to August 18. The Acad- 
emy was founded in 1923 with the 
support of the Carnegie Endowment 
for International Peace. It is an in- 
dependent center of advanced studies 
for international law (both public and 
private) and connected sciences and it 
aims at facilitating the thorough and 
impartial examination of problems con- 
cerning international juridical _rela- 
tions. For this purpose it calls upon 
the most competent men of different 
countries to teach, in lectures and 
seminars, the most important subjects 
from the point of view of theory and 
practice, as well as of international 
legislation and jurisprudence. The 
Academy is governed by a Curatorium 
which is at present headed by the 
Right Honorable the Lord MeNair, 
former President of the International 
Court of Justice. The Academy has 


been attracting hundreds of participants 
each year except for an interruption 
during World War II. In 1960, it was 
attended by 415 persons from fifty-one 
different countries. Eighty came from 
the United States. They were a diversi- 
fied group, not only by nationality but 
also by profession. Among them were 
law professors, magistrates, practicing 
lawyers, members of diplomatic serv- 
ices, officers and others. 

The 1961 summer program, which 
will commence on July 10, is of great 
topical interest. It includes such sub- 
jects as the law of the sea, diplomatic 
protection of legal persons, private 
wealth and taxation in international 
law, the recognition of foreign admin- 
istrative acts, nationality, adoption, 
conflict of laws, Asia and the United 
Nations, intervention (Korea, Guate- 
mala, Hungary, Suez, Lebanon, Jordan, 
Tibet, India), the law of international 
assemblies. These courses will be taught 
by professors from France, Germany, 
Iran, India, Belgium, the United States, 
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Italy, Spain, the Netherlands, Ireland 
and Luxemburg. Each lecture will be 
given either in French or in English 
(translations being provided for the 
other language). The texts of the lec- 
tures are later published in the “Collec- 
tion of Courses”. The charge for taking 
the courses is nominal. The Academy 
takes care of lodging, mostly at private 
homes in The Hague. Arrangements 
are made for excursions through the 
Netherlands and for many interesting 
social events. The summers in Holland 
are usually cool, adding to the pleasure 
of the stay. Any lawyer who is inter- 
ested in attending the summer session 
may write to F. W. Hondius, Peace 
Palace, The Hague, Holland, or make 
inquiry of any of the following: Jacob 
E. Max, 50 Glenwood Avenue, Jersey 
City, New Jersey; Brig. Gen. Peter 
Hardenburgh, P.O. Box 4098, Chevy 
Chase, Maryland; N. E. Snyder, 
Brotherhood Block, Kansas City, Kan- 
sas; or Harry Zukernick, 420 Lincoln 
Road, Miami Beach, Florida. 
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Ex Parte Contacts 


with Federal Administrative Agencies 


by Charles D. Ablard 


One OF THE most difficult and trou- 
blesome problems in the field of ad- 
ministrative law is that of ex parte 
contacts in administrative adjudicatory 
proceedings. In 1955, the Task Force 
Report on Legal Services and Proce- 
dure of the Commission on Organiza- 
tion of the Executive Branch of the 
Government (the Hoover Commission) 
recited findings made by the Congress 
on the problem of ex parte contacts 
and commented as follows: 


Examples of improper and undue 
influence have been revealed, however, 
by at least ten Congressional Commit- 
tees, which conducted hearings on the 
subject, since 1948. One method con- 
sists of presenting arguments to the 
agency, which could not be presented 
in open hearing, in private and be- 
hind the backs of other parties to the 
proceeding in an effort to obtain spe- 
cial consideration and unfair advan- 
tage.! 


The Task Force recommended that 
minimum standards of conduct be pre- 
scribed by statute to prohibit “commu- 
nication privately with any agency or 
any representative thereof with respect 
to the merits of any pending case, 
action, or proceeding, without notice 
to his adversary”.* The report of the 
Special Committee on Legal Services 
and Procedure of the American Bar 
\ssociation to the House of Delegates 
in 1956 mentioned their recommenda- 
tion.® In 1958, realizing the need for 


Mr. Ablard reports on the status of legislation proposed by the 
Association dealing with the problem of ex parte communications in 
administrative adjudicatory proceedings. He urges support for this 


needed reform. 


© of the District of Columbia Bar 


legislation, the House of Delegates au- 
thorized the Special Committee to pro- 
ceed to draft legislation to implement 
its recommendation.* 


Recent Developments 

During the 86th Congress, much in- 
terest in this legislation was generated 
by several decisions of the courts and 
some well-publicized testimony before 
committees of the Congress. The opin- 
ions of the courts during the past few 
years have affected the thinking of 
Congress and the public. In Sangamon 
Valley Television Corporation v. FCC,® 
the Supreme Court remanded the pro- 
ceeding to the Federal Communications 
Commission after the brief of the Soli- 
citor General before the Supreme Court 
revealed that certain relevant evidence 
had been elicited by the Subcommittee 
on Legislative Oversight of the Com- 
mittee on Interstate and Foreign Com- 
merce of the House of Representatives. 
The testimony before that Committee 
indicated that ex parte communications 
which were not a part of the official 
record of the proceeding had been 
made to members of the Commission. 
Although it was in form a rule-making 
proceeding, the rule concerned the lo- 
cation of a television channel, and there 
were several competing applicants in 
different cities. After remand and a 
second decision by the Commission, an 
appeal was made to the Court of Ap- 
peals of the District of Columbia Cir- 





cuit. Tke Court remanded to the Com- 
mission again after finding certain ex 
parte communications had been made 
to the Commission in violation of an 
order of the Commission. The Court 
said: 


Interested attempts to influence any 
member of the Commission . . . except 
by the recognized and public processes 
go to the “very core of the Commis- 
sion’s quasi-judicial powers . . .” Mas- 
sachusetts Bay Telecaster, Inc. v. Fed- 
eral Communications Commission, 104 
U.S. App. D. C. 226, 261 F. 2d 55, 67. 
That case involved licensing, not rule- 
making. Ordinarily allocation of TV 
channels among communities is a mat- 
ter of rule-making, governed by sec. 4 
of the Administrative Procedure Act, 5 
U.S.C.A. sec. 1003, rather than adjudi- 
cation governed by sec. 5, 5 U.S.C.A. 
sec. 1004. The Commission and the 
intervenor contend that because the 
proceeding now on review was “rule- 
making,” ex parte attempts to influence 
the Commissioners did not invalidate 
it. The Department of Justice disa- 
grees. On behalf of the United States 
the Department urges that whatever 
the proceeding may be called, it in- 
volved not only allocation of TV chan- 
nels among communities, but also re- 
solution of conflicting private claims to 
a valuable privilege, and that basic 
fairness requires such a proceeding to 
be carried on in the open. We agree 
with the Department of Justice. 
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1. Legal Services and Procedure Task Force 
Report, page 298. 


5. 358 U. S. 49 (1958), reversing 255 F. 2d 
191 (D.C. Cir. 1958). 
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Accordingly, the private approaches 
to the members of the Commission 
vitiated its action and the proceeding 
must be reopened.® 


While in Sangamon, supra, one of 
the litigants had violated an express 
order of the Commission inviting com- 
ments but restricting them to a certain 
time period, the language of the Court 
seems sufficiently broad to indicate that 
any attempted ex parte influence is 
sufficient to vitiate a proceeding. 

On May 19, 1960, the Court of 
Appeals of the District of Columbia 
Circuit in United Airlines and Trans- 
World Airlines v. CAB remanded the 
proceeding to the CAB under the doc- 
trine of Sangamon.’ That proceeding, 
like Sangamon, involved competing 
issue was whether the 
initial certificate to American Airlines 


carriers. The 


should be amended to remove a restric- 
tive clause requiring at least one stop 
on all coast-to-coast flights. The Board 
granted the removal, and the two inter- 
vening airlines appealed the decision. 
The court, at the urging of the Depart- 
ment of Justice, remanded to the Board 
for consideration of the effect of al- 
leged ex parte approaches by American 
and other interested parties. 

A recent Harvard Law Review note 
attempts to differentiate Sangamon, 
United Airlines and Massachusetts Bay 
Telecasters from the factual situation 
which arises when there are no com- 
peting applicants for the favors of the 
Commission.* 

This situation was exemplified by the 
testimony of Thomas Corcoran, a well- 
known lawyer in the Roosevelt (FDR) 
administration, before the Legislative 
Oversight Subcommittee on May 18 
and 19, 1960. Mr. Corcoran. testified 
that he had approached three of the five 
members of the Federal Power Com- 
mission in an initial licensing proceed- 
ing for his client, Midwestern Gas 
Transmission Corporation. Midwestern 
was the only applicant for a certificate 
of the Commission which authorized 
the construction of a pipeline in the 
northern central part of the United 
States. His only “opponents” in the 
proceeding were the staff members of 
the Commission. Since the matter was 
initial licensing, it was treated as 
though not subject to the separation of 
functions provision of the Administra- 


tive Procedure Act.” That section pro- lation proposed by the American Bar 


hibits one engaged in the prosecuting Association is fundamental to most 


functions of a case from advising or practicing attorneys. It is the prin- 


participating in the decision of the ciple that a case be decided on the 
agency, but this provision does not record made by the parties, and not 
apply in determining applications for upon the basis of information that was 
initial licenses or at the agency level not placed in that record by the liti- 
since the Administrative Procedure Act gants. Canon 3 of the Canons of Pro- 
exempts agency members from the re- 


striction. Corcoran contended that since 


fessional Ethics provides that “a lawyer 
should not communicate or argue pri- 


the separation of functions provision vately with the judge as to the merits 
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did not apply, the staff was free to “sit of a pending cause. . 
in the lap” of the Commission during 
the decision-making phase of the pro- 
ceeding. Knowing this, Corcoran felt 


that it was his duty to his client to get 


While an administrative agency is 
not a court and a commissioner is not 
a judge by the strict definition of 
those terms, in proceedings where there 
the “ear” of the Commissioners to re- are competing litigants contending for 
emphasize certain aspects of his case. the valuable rights and privileges dis- 
The proposed Code of Administra- pensed by the agency, the fundamental 


tive Procedure,!® also sponsored by the principle expressed in the Canons 


American Bar Association through the should be applicable.'* Section 7(d) 
of the Administrative Procedure Act, 
5 U.S.C. 1006(d), specifies what shall 


constitute the “exclusive record” for 


Special Committee on Legal Services 
and Procedure, would remove the ex- 
ception for initial licensing proceedings 
and would require a complete separa- review in an administrative proceed- 
ing. This provision should be a sufli- 
cient statutory mandate to insure that 


tion of functions, even at the agency 
ievel. This proposed change, if adopted, 
would eliminate the cause for concern no improper approaches are made out- 
which Mr. Corcoran expressed. There side that record, but there is no stat- 
is certainly no justification for ex parte utory language comparable to Canon 
3,15 


Legislation prohibiting an ex parte 


communications by agency non-adjudi- 
catory staff members to the decision- 
making personnel after the record is 
closed. All ex parte communications 


communication with decisional person- 
nel will protect the integrity of ad- 
should be and must be prohibited in judicatory proceedings by requiring 
adversary adjudicatory proceedings. '! 

The report of James M. Landis, for- 
mer Dean of the Harvard Law School, 
which was issued in December, 1960, 
to then President-Elect Kennedy on the 


those persons to decide cases only on 
the merits based on the record made 
by the parties. 

In their testimony before the various 
committees of Congress, the adminis. 
administrative process mentioned the trative agencies have attempted to point 
need for action on ex parte contacts.'* out the difficulties of legislating in this 
Although recognizing its limitations, area. They urge that Congress refrain 
he recommended action by executive 


from action and leave this problem to 
order to set standards of conduct. He 


the individual agencies as their needs 
also recognized that legislation might 


require.'® If past performance is any 
be needed. 


criterion, this argument is not sound. 
While some agencies have attempted 
Principle of Legislation 

The basic principle behind the legis- 


to cope with the problem through 
rules, none have arrived at an effective 





December, 1960. 

13. Canon 3, American Bar Association Canons 
of Professional Ethics. 

14. See also Canon 23 and Canon 17. 

15. See vom Baur, F. Trowbridge, Whether in 
Case of Adjudication Proceedings Before Agen- 
cy Tribunals, Canons of Professional and Judi- 
cial Ethics Should Be Applicable, 21 J.B.A.D-. 
99 (1954). 

16. Hearings before Subcommittee on Admin- 
istrative Practice and Procedure of the Com- 
mittee on the Judiciary, United States Senate, 
on Administrative Procedure Legislation, 86th 
Congress, Ist Session, page 401 (1959). 





. 269 F. 2d 221 (D.C. Cir. 1959). 

. Nos. 15, 414-415, unreported. 

. 73 Harv. L. Rev. 1178 (April, 1960). 
. Section 5(c), 5 U.S.C. 1004(c). 

10. S. 1070, 86th Congress. 

11. Section 101(a) of H.R. 12731 (86th Con- 
gress); H.R. 14 (87th Congress), the reported 
bill of the Interstate and Foreign Commerce 
Committee, removes the “initial licensing” ex- 
ception when decisions are required to be based 
on the record. 

12. Landis, Report on Regulatory Agencies to 
the President-Elect, Committee Print, Senate 
Committee on the Judiciary, 86th Cong. 2d Sess., 
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solution because the rules are binding 
on neither the agency personnel nor 
the agency members. The most effec- 
tive provisions are the rules of the 
Securities and Exchange Commission! 
and the canons of ethics of the Inter- 
state Commerce Practitioners,!* but 
even these are not adequate because 
they do not prohibit ex parte communi- 
cations with the staff of the Commis- 
sion. Such practices result in the insti- 
tutional decision where the litigant not 
only does not know who wrote the 
decision, but frequently is not even 
aware of the reasons for it.19 

How does the legislation proposed 
by the American Bar Association ap- 
proach the problem, and what consid- 
eration does it give to the inherent 
problems in this field? Consider the 
latter point first. The legislation ac- 
knowledges the dual nature of regula- 
tory commissions and the regulatory 
functions of executive departments. 
Part of their work is legislative in 
nature, and it is these legislative func- 
tions which require and justify ex parte 
contacts to obtain the expert advice of 
members of the staffs and the views of 
the industries which are regulated. In 
the performance of their legislative 
functions, it would be a mistake to 
exclude the agencies from these views. 
Congress cannot legislate in a vacuum 
and the agencies certainly can not be 
expected to do so. It is no easy task 
in these multi-function agencies to de- 
fine the line between the legislative 
and the judicial functions, but this 
minor problem should not be exag- 
gerated to the point of obscuring the 
main purpose, ‘ 

The first legislation on this subject 
sponsored by the American Bar Associ- 
ation was Title IV of the proposed 
Federal Administrative Practice Act, 
S. 600 (86th Congress) and H.R. 349 
(87th Congress). It provides that: 


It shall be improper conduct for any 
representative to communicate or have 
any discussion with any agency, or 
with any employee, or representative, 
or official, or presiding officer of any 
agency, concerning the merits or dis- 
position of any contested adjudicatory 
proceedings before that agency in the 
ibsence of or without reasonable no- 
tice to his adversary. 


More comprehensive legislation was 


introduced in the Senate at the request 
of the American Bar Association by 
Senator Carroll as S. 2374 (86th Con- 
gress) and in the House by Congress- 
man Fascell as H.R. 10657 (86th 
Congress) H. R. 351 (87th Congress), 
and by Congressman Harris as H.R. 
6774 (86th Congress). The purpose of 
liti- 
and 


pressure while at the same time pre- 


all these bills is to protect agency 
gation from backdoor influence 


serving free access to information and 
flexibility of agency operation. The 
legislation has been considered by the 
three committees of the Congress to 
which the bills were referred and hear- 
ings have been held by each of them.?° 
Representatives of the American Bar 
Association’s Special Committee on 
Legal Services and Procedure have 
testified before all of the Committees 
in support of the Association-sponsored 
bills. 

Both S. 2374 and H.R. 10657 which 
were referred to the Committees on the 
Judiciary of the Senate and House ap- 
plied to all agencies. H.R. 6774 which 
was referred to the House Committee 
on Interstate and Foreign Commerce 
applied to only the six major regulatory 
agencies since these agencies constitute 
the extent of the oversight jurisdiction 
of that committee. That committee also 
had pending before it another bill, H.R. 
4800 (86th Congress), which repre- 
sented the views of the staff of the com- 
mittee. It also dealt with other matters, 
including conflicts of interest. 

On June 23, 1960, the Committee 
on Interstate and Foreign Commerce 
unanimously reported H.R. 12731 to 
the 86th Congress. It was a revised 
version of H.R. 6774 and H.R. 10657. 
This bill also applies to only the six 
major regulatory agencies. The bill has 
been reintroduced in the 87th Congress 


as H.R. 14. 


What the Reported Bill Does 

In the reported bill, the line of cover- 
age is drawn at agency proceedings 
where the decision must be based on 
the record of hearing. This require- 
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Charles D. Ablard is in private 
practice in Washington, D.C. Dur- 
ing the past year he has served as 
special counsel to the Special Com- 
mittee on Legal Services and Pro- 
cedure of the American Bar Associ- 
ation. He received his LL.B. from 
the University of Oklahoma (1954) 
and an LL.M. from The George 
Washington University (1959). 





ment is either by rule, statute or judi- 
cial interpretation of the due process 
clause of the Constitution. These pro- 
ceedings are usually tried before a 
hearing examiner or a board which 
performs only judicial functions. With 
few exceptions, these proceedings are 
now identified as adjudications. If 
there is any ambiguity, it may be over- 
come by the simple device provided in 
the bill requiring that the notice of 
hearing or other pleading which initi- 
ates a proceeding specify whether that 
proceeding is subject to the standards 
of conduct prescribed by the proposed 
legislation. By this device, all persons 
will obtain knowledge of the status and 
character of the particular proceeding 
and of the applicability of the stand- 
ards of conduct legislation. This proce- 
dure also permits a certain flexibility 
by the agency in bringing an otherwise 
exempt proceeding under the act when 
that proceeding is clearly adversary in 
character determining conflicting rights 





17. Rules of Practice of the S.E.C., 17 C.F.R. 
203.10(9). 

18. Canon 8, Code of Ethics, Association of 
Interstate Commerce Commission Practitioners. 

19. See Beelar, The Dark Phase of Agency 
Litigation, address before the Administrative 
Law Section of the American Bar Association, 
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82d Annual Meeting, 1959. 

20. Subcommittee on Administrative Practice 
and Procedure of the Committee on the Judi- 
ciary, U. S. Senate; Committee on the Judiciary, 
House of Representatives, and Committee on 
Interstate and Foreign Commerce, House of 
Representatives. 
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or claims. Moreover, it would permit a 
party to request that the proceeding be 
made subject to the standards of con- 
duct legislation if the agency had not 
done so in its notice of hearing. 

As mentioned previously, the deci- 
sion-making personnel are the only 
persons to whom the legislation would 
apply. These include agency members, 
hearing officials and those persons un- 
der their immediate supervision. The 
non-judicial business of the agency 
will not be affected and those persons 
who perform these functions will not 
be covered by the act. In the past 
efforts have been made to draw the 
line between the “proper” and “im- 
proper” communication. The distinc- 
tion was usually on the basis of wheth- 
er the communication concerned the 
merits of a proceeding. The reported 
bill deals with the problem by prohib- 
iting all secret communications about 
a pending proceeding. Propriety can 
be determined only by disclosure. If 
the content of a communication is im- 
proper, it should not remain secret; if 
it is proper, its disclosure will not 
offend. It is impossible to limit the 
prohibition to any class of ex parte 
communications; to attempt such a re- 
striction would compromise the objec- 
tive of fair play. The bill requires dis- 
closure of all written communications 
by placing them in a public file with 
notice to all parties. 

This theory received support in the 
decision of Judge Horace Stern, who 
was appointed as “Special Hearing 
Examiner” by the Federal Communica- 
tions Commission in the Miami Chan- 
nel 10 case and the Boston Channel 5 
case. In the former, a licensing pro- 
ceeding, ex parte contacts were made 
to a commissioner of the Federal Com- 
munications Commission by friends, 
creditors and Senators. Judge Stern 
held this activity improper saying: 


Communications to a judge designed 
to influence his judicial action are for- 
bidden in pending proceedings, wheth- 
er such communications be written or 
oral, except on notice to all other in- 
terested parties ... 


This language is sufficiently broad 
to cover the procedural aspects of the 
case as well as the merits. In reaching 


“ 


his decision, Judge Stern used the “in- 
tent to influence” standard which was 
a part of several proposals before the 
Congress. The reported bill, H.R. 12731 
(86th Congress), does not use this test 
but prohibits all ex parte communica- 
tions in proceedings covered by the 
bill and relies on the disclosure pro- 
The effect 


of such disclosure on public opinion 


visions for enforcement. 
should be a powerful deterrent to back- 
door approaches. 

Although the reported bill has many 
good provisions, it does have two no- 
table shortcomings. The first relates 
to oral communications. All of the 
American Bar Association’s proposed 
bills provide that if the communication 
is oral, a true summary accompanied 
by a statement of circumstances must 
be written by the person to whom the 
communication was directed. This sum- 
mary would be placed in the public file 
with notice to the parties. This provi- 
sion is omitted in the reported bill. 
Unfortunately, the committee yielded 
to the agencies and deleted the “true 
summary” provision. However, the bill 
by its definition and mandate, declares 
unlawful the oral ex parte communica- 
tion. It is only the failure to make the 
required disclosure of written com- 
munications which would bring about 
the imposition of sanctions. A wilful 
violation would subject the violator to 
a fine of not more than $10,000 or im- 
prisonment for not more than one year, 
or both. The personnel of the agency 
are not under any sanction unless, by 
their own misconduct, they fail to make 
the disclosure required by the bill. If 
they fail to make the disclosure, they 
are deliberately withholding informa- 
tion which by right should be avail- 
able to the parties. 

The second shortcoming is the pro- 
vision in the bill which states that a 
“status inquiry” is not an ex parte 
communication. The bill does provide 
that such an inquiry shall be made a 
part of the file if in writing. The status 
inquiry has long been known to be of 
much more significance than its name 
implies. Any inquiry to any agency 
member by a powerful member of 
Congress, before whom he must appear 
for appropriations or for confirmation 
on re-appointment, is likely to create a 
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strong impression on that agency mem- 
ber as to the disposition of the case 
desired by the Congressman. Admitted- 
ly, Congress should not be cut off from 
the agencies since they are arms of 
Congress and in some proceedings such 
as those of the Food and Drug Admin- 
istration, the Federal Trade Commis- 
sion and the Post Office Department, 
where it is often “big government vs. 
the little guy”, a congressional inquiry 
may be desirable. 


One possible solution to the mis- 
chievous practice of status inquiries 
would be to provide that status in- 
quiries be processed by someone other 
than an agency member who must de- 
cide the case. If the status inquiry is 
to be in fact what its name implies, 
there is no reason why any attorney in 
the agency or possibly the secretary 
to the agency cannot advise the Con- 
gressman as to the status of the pro- 
ceeding, without going to the top man 
for the “red carpet” treatment. 


The two most important constructive 
provisions in the bill are: first, the re- 
quirement that the notice of hearing in 
each proceeding state whether it is sub- 
ject to the legislation so all will know 
from the commencement of a proceed- 
ing which rules are to apply; second, 
the requirement for disclosure of writ- 
ten ex parte communications in a pub- 
lic file. A statutory prohibition against 
secret communications about pending 
proceedings, re-enforced by require- 
ment for public disclosure, should 
prove effective in eliminating the per- 
nicious effects of ex parte communica- 
tions and influence from agency litiga- 
tion. One can only speculate whether 
the mandate will be sufficient to pro- 
hibit the oral ex parte contact without 
the written true summary provision. It 
is hoped that Congress will restore this 
provision in any legislation which is 
enacted into law. 

Only by the enactment of legislation 
can we bring about an environment in 
which litigants before agencies can be 
assured that their cases will be decided 
solely on the merits and the evidence 
contained in the public record of the 
proceeding. 

An aroused Bar can bring about the 
passage of this much-needed legislation. 
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Practical Use of Results 


of Biochemical Tests for Alcohol 


Dr. Gerber is disturbed by a trend to assume in traffic cases that a 
driver with less than 0.15 per cent alcohol concentration in his blood 
is not intoxicated. In many cases, such a person is unfit to operate a 
motor vehicle. Biochemical tests for intoxication are extremely useful 
to the trained analyst in determining the condition of a driver, Dr. 
Gerber declares, but they are not a substitute for careful evaluation of 


other symptoms of drunkenness. 


by S. R. Gerber * Coroner of Cuyahoga County, Ohio 


ry 

LHe DETERMINATION of alcohol 
concentration in body fluids and breath 
is commonly referred to as “chemical 
tests for intoxication”. Unfortunately, 
“intoxication” has a connotation for the 
physician, pharmacologist and physiol- 
ogist which differs from the impression 
conveyed to the general public who 
generally restrict the term to describe 
the state of obvious drunkenness. If 
these tests are to be utilized for maxi- 
mum benefit to our society, our courts 
must recognize their practical use in 
detecting the influence of alcohol in 
contributing to any abnormal physical 
psychological 
which affects behavior with tragic re- 
sults. 


condition or attitude 


Recent articles! in publications di- 
rected to the interest of the legal pro- 
fession have warned against the ten- 
dency of many traffic courts to fail to 
consider the significance of any blood 
alcohol concentration under 0.15 per 
cent. The attitude of the courts toward 
this scientific evidence has caused con- 
cern which has been voiced in many 
articles in scientific papers. It seems 
to this writer that the fallacious con- 
cept of the evidentiary value of results 
of these tests is analogous to many 
situations litigations require 
medical evidence. The increasing num- 
ber of such cases makes it mandatory 
that the medical and legal professions 


where 


shall strive to understand each other’s 
problems. 


Historical 

Forty-five years ago Professor Wid- 
mark at the University of Lund in 
Stockholm, Sweden, reported a method 
for determining ethyl alcohol in blood.” 
Thirty-two years ago, Emil Bogen pro- 
posed that the breath could be used as 
a testing medium.* The real impetus in 
this country to testing for alcohol in 
body fluids and breath can be attrib- 
uted to the work of Harger in 19314 
and Heise and Halporn in 1932.° This 
was the era when clinical chemistry 
and roentgenology began to receive 
recognition and were utilized as neces- 
sary aids to diagnosis and evidence of 
the progress of a patient. Physicians 
had to learn when to turn to the labora- 
tory for these diagnostic aids and how 
to use the reports. 


When the jagged ends of a broken 
bone penetrate the flesh, it is obvious 
to anyone that the bone is broken. No 
one needs to resort to the visualization 
on an X-ray plate in order to make the 
diagnosis. It is in the less obvious 
fractures that X-ray plays its greatest 
role as a diagnostic aid. 

A medical student learns fairly early 


in his career that few patients present 
the typical symptoms described in text- 
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books and that the basic information 
derived from any laboratory test must 
be interpreted by evaluating influenc- 
ing factors. The factual data of the 
laboratory analyses must be correlated 
with the patient’s history and symp- 
toms. 


Interpretation 

Unfortunately, many of our courts 
have not learned that the same type of 
correlation must be made in interpret- 
ing the results of biochemical tests for 
alcohol. Too frequently the court has 
been inclined to rely too heavily on 
the chemical evidence alone, neglecting 
the importance of the evidence of the 
individual’s symptoms revealed in ob- 
served actions or psychological tests. 
Courts must learn to view reports of 
chemical tests for alcohol in the proper 
perspective. Until they do so, these sci- 
entifically valid tests will be invalidated 
or to some extent impugned by the un- 
scientific attitude which fails to con- 
sider the correlation of all evidence. 
It is beyond the comprehension of the 
physician or clinical chemist that any- 
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Biochemical Tests for Alcohol 


one would rely on the chemical evi- 
dence to such an extent that a blood 
alcohol of 0.15 per cent would be ac- 
cepted as prima facie evidence of in- 
toxication but a blood alcohol of 0.14 
per cent would not be so accepted. In 
the more ludicrous situations some 
persons reportedly have been found not 
guilty of intoxication solely on the 
basis of a blood alcohol level of 0.14 
per cent despite testimony attesting to 
the symptoms of their obvious intoxi- 
cation, 


Concept of Demarcation Line 

Let’s review the development of the 
use of chemical tests for alcohol to see 
if we can trace the evolution of this 
concept that there is a strict line of 
demarcation at the blood alcohol level 
of 0.15 per cent. 

In 1939, the American Medical Asso- 
ciation Committee To Study Problems 
of Motor Vehicle Accidents reported :® 


The concentration of alcohol in the 
blood is one of the best criteria of in- 
toxication because blood alcohol con- 
centration closely parallels detrimental 
effects noted in carefully conducted 
experimental tests. Although this rela- 
tionship is not mathematically exact 
because of slight variations resulting 
from inherent differences in human 
beings, it is sufficiently accurate for 
practical purposes. The relationship 
between concentrations of alcohol in 
blood, urine, saliva and breath have 
been sufficiently definite so that chem- 
ical tests of any of these body mate- 
rials can furnish a reliable measure of 
the degree of alcoholic influences. 

For medicolegal purposes, the com- 
mittee recommends the following inter- 
pretation of chemical tests for alcohol: 

1. Although there is no minimal fig- 
ure which can be set at which there 
will be absolutely no effect from alco- 
hol, the committee recommends that 
persons with a concentration of alco- 
hol of less than 0.05 per cent by weight 
in blood or its equivalent in urine, 
saliva or breath should not be prose- 
cuted for driving while under the in- 
fluence of alcoholic liquor. 

2. All persons show a definite loss 
of that clearness of intellect and con- 
trol of themselves which they would 
ordinarily possess when the concen- 
trations are above 0.15 per cent in the 
blood or its equivalent in other body 
fluids or breath and should therefore 
be considered under the influence. 

3. When the alcohol concentrations 
are between 0.05 and 0.15 per cent in 
the blood, a great many of the persons 


will be under the influence of alcohol, 
but the committee recommends prose- 
cution only when the circumstances 
and results of physical examination 
give definite confirmation of such in- 
fluence. 

When the defendant pleads guilty, 
it is not necessary to have an expert 
testify on the relationship between con- 
centrations of alcohol in body mate- 
rials and the probable degree of alco- 
holic influence. However, this expert 
testimony is necessary in all court 
cases in which the admissibility of 
chemical test evidence is questioned by 
the defense attorney. Physicians are 
often called on to give expert testimony 
on the meaning of the test results. Be- 
fore attempting to present such expert 
testimony, physicians should become 
familiar with the literature on the sub- 
ject and should preferably have some 
experimental background on the rela- 
tionship between physical impairment 
and test results. 

The medical profession is particu- 
larly fortunate in having these chem- 
ical tests at its disposal. They will en- 
able the profession to avoid the well 
known “disagreement of experts”. 
Their use is recommended whenever 
physicians are called on to diagnose 
degree of alcoholic influence for city 
and state enforcement departments.* 


Your attention is called to the fact 
that this was a report by physicians 
made to physicians. The standards rec- 
ommended were primarily for use by 
physicians accustomed to the practice 
of correlating laboratory data with ob- 
served symptoms. About the same time 
the American Medical 


report was 


Association’s 
committee released, the 
National Safety Council’s Committee 
on Tests for Intoxication published de- 
scriptions of five stages of intoxica- 
tion.® In correlating symptoms with 
ranges of alcohol concentrations in the 
blood, attention was called to the over- 
lapping of the ranges specified. The 
first stage was named “Subclinical” 
with range of blood alcohol concentra- 
tion beginning at 0.01 per cent and 
extending to 0.12 per cent in various 
individuals or the same individual un- 
der varying conditions. The second 
stage was designated “Apparent Stimu- 
lation” with the stated range of blood 
alcohol concentration being 0.09 to 
0.21 per cent. The third stage of “Con- 
fusion” was shown to occur when the 
blood alcohol reached a concentration 
of 0.18-0.30 per cent. The fourth stage 
of “Stupor” occurs when the blood al- 
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cohol concentration reaches 0.27-0.39 
per cent. The fifth stage or “Coma” 
may occur when the blood alcohol con- 
centration exceeds 0.30 per cent. In 
the descriptive material elaborating on 
each of these stages, it was stated that 
30 per cent of the people in the first 
stage, i.e., with blood alcohol range 
below 0.12 per cent show visible evi- 
dence of intoxication and that 90 per 
cent of the people in the range of 0.09- 
0.21 per cent would be recognized as 
intoxicated by the usual standards, 
More recently in a report of 30,000 
tests performed in Geneva, Switzerland, 
Professor Naville stated that between 
0.06 and 0.10 per cent one third will 
show clear signs of drunkenness and 
between 0.10 and 0.15 per cent two 
thirds. His work clearly indicates that 
with concentrations far below 0.15 per 
cent a significant number of people are 
unfit to drive an automobile.® 

Neither the National Safety Council 
nor the American Medical Association 
ever suggested that a strict line of de- 
marcation could be drawn at which 
the blood alcohol concentration could 
be used as a sole criterion by which to 
judge whether or not an individual was 
intoxicated or unfit to drive an auto- 
mobile. Contrariwise, all of the recom- 
mendations of these committees empha- 
sized the desirability of introducing 
all available evidence of abnormal re- 
actions or conditions. There was never 
any intimation that the results of the 
chemical tests should be the only evi- 
dence or that the report of chemical 
tests should dominate other evidence in 
importance. However, as the use of 
chemical testing increased and was 
facilitated by instruments devised for 
simplicity in operation, the perform- 
ance of the tests and presentation of 
testimony have often been assigned to 
persons with little or no experience in 
chemical or biological sciences. 

Sales promotion of the breath-testing 
devices has promulgated the idea that 
anyone can learn to turn the knobs, 
read_ the reliable 
results. Consequently, in some jurisdic- 


dials and obtain 


tions, the results of the test are intro- 





6. 112 Jour. Amer. Men. Assn. 2165 (1939). 

7. Italics added. 

8. 1938 Report of the Committee on Tests fer 
Intoxication, National Safety Council. 

9. Resten, Inti. Crim. Poritce Rev. No. 131, 
228 (October, 1959). 
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duced into court by persons unquali- 
fied to interpret the results. All too 
often the impression prevails that no 
interpretation is necessary: that if the 
blood alcohol is demonstrated to be 
0.15 per cent or more, ipso facto, the 
defendant is intoxicated; if less than 
0.15 per cent it can not be proved that 
he was sufficiently under the influence 
of aleohol to warrant a conviction. The 
consequences of this abuse of chemical 
tests are detrimental not only to law 
enforcement but to programs of safety 
education. The hesitancy to charge for 
“driving while intoxicated” tends to 
divert attention from the true situation 
of the incidence of accidents which 
occur while “under the influence of 
alcohol”. Persons actively concerned 
with law enforcement and safety pro- 
grams know from their experience that 
the so-called moderate drinker presents 
a greater hazard to traffic safety than 
does the obvious drunk. 

Scientific studies conducted at the 
Psychotechnical Institute of Copen- 
hagen!® and in Toronto, Canada,'! 
and in the United States'? have sub- 
stantiated this knowledge. These studies 
were in agreement that driving ability 
is impaired when the driver’s blood 
alcohol level reaches 0.08-0.10 per cent. 
In Sweden the law provides penalties 
for the driver who has a blood alcohol 
concentration of 0.08 per cent!® or 
more. The penalties may be invoked 
whether or not the driver is involved 
in an accident. In Sweden and other 
Scandinavian countries, it has been 
proposed that anyone who drives with 
a blood alcohol concentration over 0.05 
per cent should be punished. Since 
1926 a law in Norway has provided for 
severe punishment for a driver of a 
motor vehicle who has a blood alcohol 
of 0.05 per cent.'4 

The fallacious concept of the utiliza- 
tion of chemical tests has an adverse 
effect on the validity of statistics from 
traffic courts when we seek to ascertain 
the actual incidence of accidents in 
which alcohol is a factor. Many such 
cases are masked by the charge of reck- 
less driving or some other charge be- 
cause it is more certain to lead to con- 
viction. It seems inconsistent that it is 
ot recognized that the same type of 
testimony concerning the activity of 
the defendant, supported by a medical 


examination of the defendant and the 
objective results of the chemical tests 
would substantiate the more serious 
and more accurate charge of “driving 
while under the influence of alcoholic 
beverages”. 

In the International Criminal Police 
Review for October, 1959,!5 it is re- 
ported that in the drive against alco- 
holism in France it is required that 
“When it appears that a crime, a mis- 
demeanor or road accident resulting in 
death or injury has been committed 
under the influence of alcohol, officers 
of the administrative or criminal police 
shall make tests to establish the pres- 
ence of alcohol in the system.” The 
tests are threefold. First, the observa- 
tion made by the police officer concern- 
ing the behavior manifested is record- 
ed on card “A”. Second, a medical 
clinical examination which includes 
obtaining a specimen of blood, is re- 
corded on card “B” where space is 
provided also for information con- 
cerning: appearance, condition, gait, 
speech, sense of time and space, mem- 
ory, reflexes, eyes, physical examina- 
tion, history, estimated daily alcohol 
intake, estimated time of last drink of 
alcoholic beverage and the doctor’s 
impression as to whether the person 
appears to be “slightly”, “markedly” 
or “not at all” under the influence of 
alcohol. The result of the analysis of 
the blood for alcohol content is re- 
corded on a third card. The three cards 
are sent to a medical expert who cor- 
relates the information from the three 
sources and reports his opinions and 
conclusions stating the salient features 
which influenced his decisions. 

The writer of the article cites his 
experience with study of samples of 
the person’s writing as an adjunct to 
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Samuel R. Gerber obtained his 
M.D. degree from Cincinnati Eclec- 
tic Medical College in 1922. He 
served his internship and residency 
in New York City, where duties on 
ambulance service stimulated his in- 
terest in the Medical Examiner's 
Office. He was elected Coroner of 
Cuyahoga County in 1937 and has 
served continuously since. He ob- 
tained his LL.B. from Cleveland- 
Marshall Law School in 1949, 





the clinical examination. In Denmark, 
similar studies are part of the routine 
clinical examination of persons sus- 
pected to be under the influence of 
alcohol. 

The medical profession has learned 
to utilize laboratory tests as diagnostic 
aids to detect abnormal physical con- 
ditions in the early stages. The chem- 
ical tests for alcohol should likewise be 
used to aid in evaluating the influence 
of alcohol in contributing to abnormal 
conditions rather than merely confirm- 
ing obvious intoxication. Therefore, 





10. Bahnsen, Vedel-Petersen and Schmidt, 16 
Jour. InpustrIaL Hycrene 304-322, 355-65 (1934). 

11. Lucas, Kalow, McColl, Griffith and Smith, 
PROCEEDINGS OF THE SECOND INTERNATIONAL Con- 
FERENCE ON ALCOHOL AND Roap TRAFFIC, pages 
140-145 (1953); Report on Imparrep Drivinc 
Tests. Issued from the office of the Officer in 
Charge Laboratories, Crime Detection Labora- 
tory, Royal Canadian Mounted Police, Ottawa. 
Edited by B. B. Coldwell. 

12. Turner, Proceepinc or tHe Seconp INTER- 
NATIONAL CONFERENCE ON ALCOHOL AND Roap 
TraFFic 157-161 (1953); Hotcoms, 111 Jour. 
Amer. Men. Assn. 1076-85 (1938). 

13. Swedish Motor Vehicle Code of June 7, 
1934, as amended June 13, 1941: Paragraph 1 
“provides that the driver of a motor vehicle 
who has imbibed intoxicating liquor to a de- 
gree incapacitating him from exercising proper 
control of the vehicle, or whe has an alcohol 
concentration in his blood of 0.15 per cent or 
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more, shall be deemed to be ‘under the influ- 
ence ...” and is punishable by imprisonment 
for not more than a year or, under extenuating 
circumstances, by a fine proportionate to his 
income. A driver proved to be ‘under the influ- 
ence’ but with an alcohol concentration of less 
than 0.15 per cent and at least 0.08 per cent is 
punishable by a smaller fine or by imprisonment 
for not more than 6 months. Medical examina- 
tion and blood tests are compulsory in cases of 
suspected violation.” Quoted from Goldberg, 
PrRoceepincs or THE Seconp INTERNATIONAL Con- 
FERENCE ON ALCOHOL AND Roap Trarric 113 
(1953). 

14. Resten, Intt. Carm. Portce Rev. No. 131, 
229 (October, 1959). 

15. Ibid. at 226 (“Article 1 of the decree of 
18th June 1955 (France) lays down rules for 
application of article 88 of the code of measures 
concerning the sale of alcoholic drinks and the 
drive against alcoholism in France.”’). 
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the courts should require that this evi- 
dence be presented by experts qualified 
by experience in each realm. Perhaps 
a brief review of the metabolism of 
alcohol by the human body will point 
out some of the pitfalls of reliance on 
laboratory reports without benefit of 
correlation with symptoms. 

Alcohol enters the bloodstream 
through the walls of the stomach and 
upper portion of the small intestine. 
It is generally stated that in the aver- 
age man absorption will be complete 
after forty to seventy minutes when 
two to four ounces of 100 proof whisky 
(containing one to two ounces of al- 
cohol) are introduced into an empty 
stomach. However, the rate at which 
alcohol is absorbed into the blood- 
stream may be affected by a number 
of variables such as: 

(a) the concentration and _ total 
quantity of alcohol in the stomach 
contents which is determined by the 
quantity and alcoholic content of the 
beverage swallowed and the amount of 
food or liquid in the stomach; 

(b) the nature of the food in the 
stomach (fatty foods and sugars appear 
to retard absorption slightly) ; 

(c) the length of time the gastric 
contents are held in the stomach be- 
fore passing into the small intestine; 
and 

(d) the permeability of the stomach 
and intestinal walls.!® 

It is well to remember that in the 
presence of a considerable amount of 
rich food in the stomach, absorption 
may continue at a retarded rate over 
a period of two or even three hours. 
Also, that when alcoholic beverages are 
consumed at periodic intervals, absorp- 
tion occurs following each successive 
drink and will not be complete for at 
least forty to seventy minutes after the 
last swallow of the final drink. 


As soon as the alcohol enters the 
bloodstream it is carried to all portions 
of the body and is distributed in the 
tissues and fluids in proportion to 
their relative water content. Thereby 
the brain, liver, kidney, saliva and 
spinal fluid will acquire a higher con- 
centration of alcohol than bones, fat, 
skin, hair and nails. 

When alcohol enters the brain the 
effects are reflected in the symptoms of 


impaired functions. Increase in the 


alcohol concentration produces impair- 
ment of a greater number of functions 
as well as more severe impairment of 
the functions first affected. Fortunate- 
ly, since the alcohol concentration is 
proportional to the water content, the 
accurate measurement of the alcohol 
concentration in one body fluid or 
tissue can be utilized as a basis for 
reasonably accurate calculation of the 
alcohol concentration in any other 
body fluid or tissue. The relative con- 
brain and 
blood have been demonstrated to be 
equivalent to the ratio of 0.9:1.00. 


Psychological and physiological impair- 


centrations of alcohol in 


ments have been correlated with al- 
cohol blood. 
Therefore, from a scientific viewpoint, 


concentrations in the 


blood is the most satisfactory testing 
medium by virtue of the fact that the 
results require no additional calcula- 
tions and a minimal amount of inter- 
pretation. However, from a practical 
viewpoint, obtaining and analyzing 
blood may present problems under 
certain circumstances which are difhi- 
cult to resolve. Accordingly, courts are 
required to consider the results of 
analyses of urine and breath. Funda- 
mental knowledge of certain principles 
of the physiological processes involved 
in the absorption and elimination as 
well as distribution is a prerequisite for 
interpreting these results. The follow- 
ing brief résumé of some of these 
principles is offered with the hope that 
it will afford an insight into the factors 
which must be taken into consideration 
in order to formulate a valid opinion. 
It is not intended to be used as a guide 
for definitive interpretation of results 
of analyses. 


About 90-95 per cent of the alcohol 
imbibed will be metabolized, i.e., 
“processed” in the body. The remain- 
der will be excreted unchanged in the 
breath, urine and perspiration. The 
percentage of total ingested alcohol 
excreted through these channels is 
variable. In general, the percentage 
excreted will increase when 
amounts of alcohol are ingested. 

During the absorptive phase, the 
concentration of alcohol in the urine 
secreted from the kidneys lags behind 
the blood alcohol concentration be- 
cause the alcohol must be absorbed 
into the blood and distributed through 


larger 
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the aqueous parts of the body before 
it enters the pelvis of the kidneys, to 
be secreted through the ureters into 
the bladder. After absorption is com- 
pleted, the urine as secreted from the 
kidneys will have an alcohol concentra- 
tion higher than that in the blood in 
accordance with the ratio of the water 
content of these fluids. Persons who 
would estimate the blood alcohol from 
the concentration of alcohol found in 
the urine may be confused to find 
some authorities stating that the urine 
alcohol will be approximately one 
fourth higher than the blood alcohol 
while others state that the urine al- 
cohol will be one third higher than 
the blood alcohol. 

Jetter!? that when the 
amount of alcohol in urine secreted 
from the kidneys was related to the 
alcohol content of arterial blood the 
ratio varied inversely with the specific 
gravity of the urine. The higher the 
specific gravity of the urine the less 
was the difference between the concen- 


observed 


tration of alcohol in the urine and that 
in the blood. He found that for each 
increase of 0.010 in specific gravity 
1.010 and 1.040 the value 
expressing the ratio of the concentra- 


between 


tion of alcohol in ureteral urine to the 
arterial 
blood was diminished by approximate- 


concentration of alcohol in 
ly 0.07. Thus at a specific gravity of 
1,020 the ratio was approximately 1.30: 
at 1.030 it was approximately 1.23, 
and at 1.040 it was approximately 1.16. 
Haggard and co-workers!® found a 
value of 1.31 when bladder urine was 
collected at half-hour intervals. They 
found also that the ratio varied with 
the specific gravity but they concluded 
that the slight differences in solubility 
resulting from alteration in concentra- 
tion of the urine are of little impor- 
tance since the extremes did not vary 
more than 5 or 6 per cent from an 
average value of 1.30. 

More significant factors to be con- 
the blood 
alcohol from the determined concen- 


sidered when estimating 
tration of alcohol in the urine are con- 
cerned with the circumstances under 
the urine 


which accumulates in_ the 





16. Muehlberger, 35 Micu. Stare Bar Jour 
38 (February, 1956). 

17. Haggard, Greenberg, Carrol and Miller 
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18. Jetter, 2 Quar. Jour. or StupIEs on ALCO- 
HOL 512 (1941). 
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bladder. If there is a considerable 
:mount of urine in the bladder before 
he alcohol-bearing urine enters the 
bladder, the resulting dilution will de- 
rease the magnitude of the ratio be- 
tween the alcohol in the urine and the 
Instead of the 
ilcohol concentration in the bladder 


blood alcohol level. 


urine being one fourth or one third 
higher it might be identical to, or 
lower than the blood alcohol level. In 
such a case, obviously the estimation 
of the blood 
would indicate a lesser degree of in- 


alcohol concentration 
toxication than actually existed. Also, 
if the bladder were emptied shortly 
after the completion of active absorp- 
tion when the blood alcohol was at the 
highest concentration and the alcohol- 
bearing urine permitted to accumulate 
for a period of several hours, the al- 
cohol the bladder 
urine at the end of this period would 


concentration of 


not be a reliable index of the alcohol 
concentration in the blood at the time 
the urine was excreted. 

Jetter, Haggard!® and others found 
that if two specimens are obtained 20 
to 30 minutes apart, the second speci- 
men is a more accurate index of the 
blood alcohol. Those who have made it 
a practice to obtain and analyze the 
two specimens find that, in most cases, 
the concentrations of alcohol in the 
two specimens are in close agreement 
and that wide variations are unusual. 

It must be kept in mind that the 
alcohol in the urine is not an active 
agent in causing symptoms of intoxica- 
It is the alcohol in the blood 
that reaches the nerve centers where it 
impairs the functions and produces the 
symptoms. Likewise, from a scientific 
viewpoint the estimation of the amount 
of alcohol ingested is not a reliable 
index for determination of the degree 


tion. 


of intoxication. 


Summary 

These remarks are not to be con- 
strued to invalidate the urine alcohol 
concentration as evidence. The prac- 


tical aspects such as ease of obtaining 
specimens, minimal cost of analyses 
and so forth offer definite advantages 
How- 


ever, attention should be given to ob- 


for small police departments. 


taining two specimens in order to aug- 
ment the information to be derived 
and aid the interpretation. It is cer- 
tainly mandatory that there should be 
careful evaluation of testimony con- 
cerning observed signs and symptoms 
as well as psychological tests. Experi- 
ence convinces me that in most cases 
where only one specimen is taken any 
error would be to the benefit of the 
effect 
probably occurs more frequently than 


accused because the dilution 
does the retention of urine to such an 
extent that the alcohol content would 
be significantly higher than the normal 
ratio to the blood alcohol. 

The recommended Uniform Vehicle 
Code delineates three zones of blood 
alcohol concentration for the guidance 
of law enforcement officials: 


0.00-0.05% ......safe 
0.09-0.15%:. 6s... questionable 
above 0.15% ..... definitely under the 


influence 


After a study conducted at Michigan 
State College during 1948-1951 under 
the auspices of the National Safety 
Council’s Committee on Tests for In- 
toxication, Professor Turner and his 
collaborators, Dr. Muehlberger and 
Messrs. Bennett and Cesteric concluded 
their report with the following recom- 
mendations which are deserving of 
emphasis: 7° 


our experimental data coupled 
with the psychological and subjective 
examinations indicate that the results 
of a chemical analysis should not be 
the sole criterion upon which an offi- 
cer’s judgment is based. The results of 
a chemical test should be employed to 
confirm conclusions drawn from clin- 
ical and physical diagnoses. It should 
be emphasized that arbitrary decisions 
based upon the so-called “0.15% line 
of demarcation” should be avoided. 
This value has often been advanced as 
the dividing line between the “drunk” 
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and the “sober”. Such a position is not 
in accordance with the observed facts, 
for the vast majority of persons who 
have 0.12% or 0.13% alcohol in their 
blood are decidedly impaired with re- 
spect to their driving capabilities. 

Serious consideration should be giv- 
en to a downward revision of this fig- 
ure which has become so firmly en- 
trenched in the minds of many who 
are confronted with this problem daily. 
Greater emphasis should be placed on 
corroborating factors which are invari- 
ably brought to light in the “border- 
line” cases. 

As a result of the work described in 
this paper, it is recommended that the 
line of demarcation be amplified in the 
following manner: 


Blood alcohol 
0.00 - 0.05%... .safe 
0.05-0.10% . .. .possibly under the 
influence 
.probably under the 
influence 
.definitely under the 
influence 

It is recommended that additional 
study be devoted to clarification and 
understanding of the term “intoxi- 
cated” for legal purposes. Chemical 
tests, important and valuable as they 
are, should not constitute the sole basis 
of determining guilt or innocence of 
the accused where other evidence is 
available. 


0.10 - 0.15%... 


above 0.15%... 


In closing, I wish to state emphati- 
cally that this paper should not be con- 
strued as casting aspersions, detract- 
ing from, or in any way minimizing 
the importance of chemical tests to 
assess the degree of alcoholic influence 
on a subject charged with infraction of 
traffic laws or ordinances. The intent 
has been to emphasize the need for 
thorough expert examination and the 
correct perspective for the proper use 
of reports of chemical tests as evidence 
with correlation of physical and psy- 
chological findings to support an ap- 
propriate charge or trial of an individ- 
ual involved in such a violation. 
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We deeply regret to announce the death of 

Tappan Gregory, the beloved Editor-in-Chief of the 

Journal. He died on April 29, just as this issue of 

the Journal was going to press. 
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The Journal’s Articles 

Occasionally some reader of the Journal manifests a com- 
plaint concerning the articles which it prints and evinces a 
preference for some other type. We received a letter from 
a practitioner in Long Island City which is critical but not 
unfriendly. The letter states: 


Certainly the Journal has been beneficial to all of us at 
one time or another, and there is no denying that it is a 
credit to the legal profession. . . 


The writer, however, inquires: 


Why not some articles to help the attorney just starting 
his practice? None of us is without fear at the prospect of 
failure. How about more “bread and butter” articles? The 
advice of the experienced practitioner will be invaluable to 
the beginner. There are many pitfalls and problems that 
plague the young advocate that could be eased by a word of 
confidence by his older associate who has met the problem 
many years before and solved it. 
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The writer receives no remuneration for writing an article 


which the Journal prints. Its preparation is a labor of love. 
The Journal has no list of preferred writers. An article writ- 
ten by a member of the Association who practices in the most 
remote part of America receives the same attention as one 
submitted by the most prominent member of our profession. 
Promptly when an article comes to the Journal it is read, 
analyzed and appraised by at least one member of the Board 
of Editors. The primary purpose of this scrutiny is to reject 
the unworthy. But the attention given to the article by the 
Board of Editors may disclose that the article can be reduced 
in length and that improvement can be made in its com- 
position. 

The Journal constantly seeks “bread and butter” articles. 
They are always welcome. Likewise, there flows outward 
from the door of the Editor of the Journal a red carpet 
which welcomes treatises which the beginning practitioner 
can read with advantage to his future usefulness. 

Although no writer receives any remuneration for writing 
an article for the Journal, yet the list of those whose writings 
appear in the Journal would be a credit to any publication. 
Not long ago the Journal carried a treatise of which the 
President of the United States was the author. The Chief 
Justice of the United States has graced the Journal with his 
writings. A few months ago a single issue of the Journal 
carried an article written by a leading member of the United 
States Senate, another prepared by the President of the 
American Bar Association and still another by a leading 
lawyer of the New England states. 

It must be remembered that the Journal is printed not 
for the benefit of some one individual member of the pro- 
fession alone, but for all of its members, who now number 
100,000. The preferences of those 100,000 members vary. 
The Journal welcomes articles from all its members. Its 
contents are dependent upon their productive capacity. 
However, articles that have appeared in print in some other 
periodical are not favored. Likewise, articles which repre- 
sent the manuscript of some speech are not accepted in the 
absence of a compelling reason. The Journal prefers articles 
prepared especially for it. Those who are inclined to write 
long articles should make a special effort to be penurious 
with their words when they prepare something for the 
Journal. The letter from the practitioner in Long Island City 
that we have mentioned contains this comment: “In general 
the articles contained in the Journal are well written, in- 
The Board of Editors 


makes a special effort to maintain those standards although 


formative, and not too verbose...” 


we realize that at times we have printed something that fell 
below our goal. If the Journal has not printed the type of 
article that some specific reader prefers, that individual may 
possibly care to meet the deficiency by submitting an article 
written by himself. If he does, the Journal will consider his 
writing with care. The Journal represents the labor of love 
of the entire profession. 
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The American Bar Center 


by Roy E. Willy * of the South Dakota Bar (Sioux Falls ) 


A DREAM CHERISHED for many 
years by leaders of the American Bar 
Association was finally realized on 
October 1, 1954, when the offices of the 
were from 1140 
North Dearborn Street to 1155 East 
Sixtieth Street, Chicago, Illinois. The 


\ssociation moved 


American Bar Center then became an 
active agency, and since that date it 
has served as the center of activities of 
the American Bar Association, the 
\merican Bar Foundation and nearly 
all of the active Sections and Commit- 
tees of the Association, as well as a 
number of allied groups. 

The University of Chicago, which 
owns much of the property adjacent to 
1952 


deeded to the American Bar Founda- 


its campus, in the summer of 





tion a parcel of land 361’ 614” by 180’ 
114”, facing East Sixtieth Street and 
bounded by South University and 
Woodlawn Avenues. Since that time, 
the University of Chicago has erected, 
adjoining the Bar Center on the west, 
the magnificent group of buildings 
which comprise the new University of 


Chicago Law School. 


This property was deeded to the 
American Bar Foundation, a non-profit 
corporation organized by the officers 
of the American Bar Association with 
authority, among other purposes, to ac- 
quire title to real property. The Ameri- 
can Bar Association is and always has 
been a voluntary, unincorporated or- 
ganization. Prior to 1952, title to real 


estate acquired by the Association had 
been held in trust for it by individual 
trustees. The House of Delegates ap- 
proved the organization of this non- 
profit Illinois corporation, which is em- 
powered under its articles “to study, 
facilitate and improve the administra- 
tion of justice; to further knowledge 
and understanding of the law and the 
science of jurisprudence through the 
maintenance of a library and the en- 
couragement, sponsorship and direction 
of legal research; to promote suitable 
standards of legal education; to pro- 
mote and correlate those activities in 
the field of the law and of jurispru- 
dence which will advance the public 
welfare and the interests of the legal 
profession”. 











Aerial View of the American Bar Center. The new wing is at the right. 
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The American Bar Center 


The American Bar Association En- 
dowment, a non-profit corporation cre- 
ated by authority of the House of 
Delegates of the American Bar Associ- 
ation to receive gifts which at that time 
could not be made direct to the Ameri- 
can Bar Association, made available 
funds which had been given to it un- 
der the will of William Nelson Crom- 
well. These funds are now identified 
with the Cromwell Library. 


The American Bar Association made 
available the funds which it had accu- 
mulated through donations made by 
members to a special building fund, 
and the balance of nearly two million 
dollars was raised in a campaign con- 
ducted among members of the Ameri- 
can Bar Association and lawyers gen- 
erally throughout the country. The 
building when completed was fully 
paid for. 

On October 1, 1954, when the 
American Bar Center was formally 
occupied, there were approximately 
53,000 members in the Association, 
which represented an increase of near- 
ly 30 per cent over the preceding seven 
years, or about 1,600 new members 
per year. After the occupation of the 
American Bar Center and the expan- 
sion of the facilities of the Association, 
the growth in membership during the 
succeeding seven years has been truly 
phenomenal, and in March, 1961, the 
membership exceeded 100,000, or about 
a 90 per cent increase over what it 
was on October 1, 1954. 


To meet the needs of this expanding 
membership and provide the necessary 
facilities for housing Association ac- 
tivities, the House of Delegates at the 
1959 Annual Meeting of the Associa- 
tion authorized the construction of an 
annex to the Bar Center and the crea- 
tion of a Special Committee on Expan- 
sion of Headquarters Facilities, Con- 
struction of the annex began on April 
28, 1960, and the completed structure 
was available for occupancy on April 
15, 1961. The new addition cost about 
$850,000. The American Bar Associa- 
tion and the American Bar Association 
Endowment each provided $400,000 
from working fund surplus. To cover 
the balance the Board of Editors of 
the American Bar Association Journal 
pledged up to $100,000 from the 
Journal’s operating surplus. 


The new wing adds 14,000 square 
feet to the 42,000 square feet contained 
in the original building. In order to 
appreciate fully the need for this addi- 
tional space, as well as to present a 
picture of possible future requirements, 
a brief analysis of the use now being 
made of the facilities of the American 
Bar Center is of interest. The 56,000 
square feet of available floor space in 
the American Bar Center not allocated 
to or used by the American Bar Asso- 
ciation, the American Bar Foundation 
and the American Bar Association En- 
dowment, is sublet to affiliated organi- 
zations who help to contribute towards 
the cost of maintenance of the struc- 
ture. The American Bar Association 
utilizes at the present time about one 
half of the total space available. The 
American Bar Foundation occupies 
16,000 square feet and the American 
Bar Association Endowment, 2,600 
square feet. Affiliated organizations use 
7,800 square feet and only 1,220 
square feet is not at the moment fully 
assigned and utilized. 

The American Bar Association main- 
tains a staff in the Bar Center of 110 
employees, of whom fifteen are law- 
yers. This staff is assigned to duties 
embracing twenty-seven departments 
and offices. Among the services staffed 
at the headquarters by the American 
Bar Association are the following: 


Co-ordination 

This department seeks to co-ordinate 
the activities of some 1,400 state, re- 
gional, county and local bar associa- 
tions and integrate their efforts as 
much as possible with the activities of 
the American Bar Association. It pub- 
lishes the Bar Builders and has begun 
the development of a _ consultation 
service for bar associations. 


Information 

In order to provide a means of an- 
swering the many inquiries received 
by the Association that were outside 
the scope of responsibility of existing 
departments, it became necessary to 
establish an information service which 
was set up with an initial staff of one 
part-time staff member, who was a law 
student. This service has expanded 
until it is now staffed by two full-time 
employees who last year handled some 
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15,000 individual inquiries. This serv- 
ice is one of the best examples of how 
the membership has benefited from the 
increased facilities made possible by 
the new headquarters. 


Public Relations 

This department was created in 1953 
as the administrative arm of the Com- 
mittee on Public Relations. 
tinues to function under the general 
policy control of that Committee, al- 
though it operates within the head- 
quarters as a separate departmental 
organization. Its present staff consists 


It con- 


of three full-time professional em- 
ployees and three secretarial assistants. 
Among other things, it handles the 
publicizing of the Association activi- 
ties through the media and serves as 
a clearing house of materials and guid- 
ance. It is responsible for the publica- 
tion of the monthly Co-ordinator and 
Public Relations Bulletin, which goes 
to 6,500 officers of state and local bar 
associations, as well as to all members 
of the official American Bar Associa- 
tion family. It also handles the edi- 
torial production of the American Bar 
News and prepares and distributes the 
literature and informational materials 
with reference to Law Day, U.S.A. The 
department has been responsible for 
the improvement of the program qual- 
ity of present-day lawyer-court por- 
trayal on television and in motion pic- 
tures. It is responsible for the Associ- 
ation’s Gavel Awards made to members 
of the media for outstanding public 
services, 


Publications Department 
Practically all of the results of the 
Association’s work ultimately find their 
way into the printed or written word. 
To accomplish this, the Association 
maintains a print shop and Publica- 
tions Department. Originally the print- 
ing operation was allotted 400 square 
feet of space, one offset press and a 
staff of one person. By 1960, it had 
expanded to 1,400 square feet, four 
offset presses, five employees and an 
annual output of some fifty tons of 
paper. In addition, the Publications 
Department itself currently has a staff 
of three. The operation has since Octo- 
ber, 1960, been combined into one de- 
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partment requiring some 3,000 square 
feet of floor space. 


American Bar Association 
Journal 

In addition to its Board of Editors, 
the professional Journal staff main- 
tained at the headquarters numbers six 
persons. All work of editing and pub- 
lishing the American Bar Association 
Journal, except the actual printing and 
mailing, is handled by the Journal staff. 


Economics Department 

For several years a Special Commit- 
tee of the Association has worked on 
the economic problems of lawyers. It 
has produced a series of helpful pam- 
phlets, has stimulated state and local 
bar associations into concentrated local 
efforts to help solve the problems, and 
continually is investigating new areas 
related to legal economics, A young 
lawyer has recently been added to the 


staff to assist the committee. 


Lawyer Placement 
Information Service 

This is an entirely new project which 
was set up during the 1960 annual 
meeting. Its function is to provide ac- 
tive assistance to lawyers on a national 
basis in their placement problems. 
Previously some work had been done 
along this line by the Association’s 
Law Student Program as well as by 
other divisions of the Association. 
With the additional space provided by 
the new wing, a full-fledged placement 
information service will be set up with- 
in the year. 


Law Student Program 

In 1949, the Association in response 
to requests that it assist law students 
in bridging the gap between the law 
school and the lawyer in practice, in- 
augurated a Law Student Program. 
\mong the results of this program is 
the American Law Student Association, 
vhich publishes a legal periodical for 
the Association and has done pioneer 
work in placement and in pre-law 
rientation. The Law Student Associa- 
tion now has some 35,000 members 


ind next to the American Bar Associ- 


ation, is the second largest legal or- 


ganization in the United States. 


Membership 

It is the direct responsibility of this 
department to improve the methods of 
record maintenance in order to keep 
pace with the tremendous growth of 
membership. Screening membership 
applications, mailing out proper no- 
tices and maintaining membership rec- 
ords are the main functions of the 
department. Its successful operation 
has contributed materially to the growth 
of the Association. 


Data Processing 

Modern data processing machines 
enable the tabulating room to supply 
and maintain current records of the 
100,000 members. In- 


cluded in the work done in this depart- 


Association’s 


ment are the annual billing of some 
100,000 


members and the issuing of member- 


American Bar Association 
ship cards to them. It also maintains 
the insurance payment records of the 
American Bar Association Endowment 
Insurance Program and handles the 
annual premium billing. It prepares 
twenty-two Master Membership Files 
for American Bar Association Sections 
and the American Bar Association En- 
dowment, as well as the American Bar 
Association. It issues monthly Section 
reports listing all new Section mem- 
bers. 


Service Department 
This department is divided into three 





major divisions—Addressograph, Mail- 
ing and Office Supplies. The Addresso- 
graph Department furnishes address 
labels for more than four and one half 
million pieces of outgoing mail and 
keeps 200,000 up-to-date addressing 
plates for the Association, its eighteen 
Sections, and a dozen other affiliated 
groups. The volume of work done by 
this department is indicated by the fact 
that there are approximately 50,000 
address plate changes each year. The 
Mailing Division handles the sorting 
and distribution of incoming mail and 
the packaging and mailing of outgoing 
mail. The growth of the Association is 
represented by the growth in its mail- 


ing requirements. The division now 
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handles approximately thirteen fifty- 
pound bags daily, as compared with 
three in 1954, The office supply divi- 
sion of this department provides office 
supplies for the Association’s twenty- 
seven departments and offices. 


Meetings Department 

Few people who are not familiar 
with the work of the Association realize 
how much the success of the Associa- 
tion’s Midyear and Annual Meetings 
depends on the work of the Meetings 
Department. Its four-member staff is 
responsible for securing the hotel and 
other accommodations furnished in the 
cities where national meetings are held. 
Provisions to accommodate the at- 
tendance at Annual Meetings of some 
5,000 lawyers and their wives are usu- 
ally made at least three years in ad- 
vance of the date of the meeting itself. 


Section Services 

To meet the needs brought about by 
the rapid growth of the Sections and 
the necessity of co-ordinating their 
services, a Director of Section Services 
Annual 
It is his function to work 
with the Sections and assist them in 
their activities. In addition to this, 
three of the Sections maintain their 
own staffs at the Bar Center—the Sec- 
tion of Judicial Administration, the 
Junior Bar Conference and the Section 
of Real Property, Probate and Trust 
Law. Outside the Bar Center, the Sec- 
tion of Legal Education and Admis- 
sions to the Bar maintains an office in 
Oklahoma City. The Section of Taxa- 
tion maintains an office in connection 
with the American Bar Association 
Office in Washington, D. C. The work 
done by the American Bar Association 
Office important 
enough to warrant a separate article 
devoted to that one subject at some 
future date. 


was authorized at the last 
Meeting. 


in Washington is 


Traffic Court 

The American Bar Association has 
for years worked closely with traffic 
court judges, prosecutors, lawyers, law 
enforcement officers and others who 
are charged with the responsibility of 
administering traffic courts and punish- 
ing traffic violators. The work was 
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initiated in December, 1942, but its 
greatest strides have been made since 
1950 when a Special Committee on the 
Traffic Court Program was established. 
Studies have been conducted in eight 
of the nation’s major cities and twenty- 
six municipalities, and the program has 
had numerous other assignments. The 
work of the Committee has been com- 
mended by the President’s Committee 
for Traffic Safety, by the Governor’s 
Conference, by the Conference of Chief 
Justices and by the National Safety 
Council. 


Law Lists 

As of May 1, the Standing Commit- 
tee on Law Lists will move its offices 
to the American Bar Center. It was 
initially established as a Special Com- 
mittee in 1937 and became a Standing 
Committee in 1949. It has for years 
maintained separate offices in the City 
of Chicago but as of May 1, it will be 
located in the Bar Center. The Com- 
mittee has two full-time staff employees, 
who assist the five-member Committee 
in the task of seeing to it that the 
approved law lists comply with the 
Canons of Professional Ethics and the 
Rules and Standards for Law Lists 
adopted by the House of Delegates in 
1937. At present, there are thirty-one 
domestic and five foreign publishers of 
law lists who have received Certificates 
of Compliance from the Committee. 


Reception and Switchboard 

The nerve-center of the Bar Center 
is its switchboard, which handles more 
than 100,000 telephone calls in the 260 
working days of the year. It has eight 
outside lines and seventy-eight exten- 
sion terminals. A total of some 9,000 
calls are handled each month by the 
board, including between 200 and 300 
long distance and overseas calls. The 
staff consists of a chief receptionist and 
one relief operator. 


Building Maintenance 

City building engineers in Chicago 
gave the American Bar Center credit 
for being one of the best maintained 
buildings in the city, and its mainte- 
nance costs are well below the city aver- 
age. The Association in 1958 and again 
in 1960 was awarded the community’s 


“Block Beautiful” award. A staff of 
nine persons, under the supervision of 
the building superintendent and the 
assistant engineer, are employed in the 
maintenance of the Bar Center and its 
grounds. 


Special Services to 
Association Officers 

The Executive Director maintains 
offices in the Bar Center and handles 
a substantial amount of the President's 
correspondence, as well as co-ordinat- 
ing the speaking engagements of both 
the President and President-Elect. The 
Administrative Secretary assists the 
Chairman of the House of Delegates 
and the Secretary of the Association in 
the preparation of agenda and minutes 
of the meetings of the Board of Gover- 
nors and the House of Delegates. She 
also assists the Board of Elections in 
handling the election of State Delegates. 
The Controller aids the Treasurer and 
the Budget Committee of the Board of 
Governors in maintaining control of 
the Association’s financial and account- 
ing records. 

Many other departments, such as the 
office of the Director of Activities, the 
Meetings Department and the Public 
Relations Department, while having no 
specific assignment to assist the Asso- 
ciation officers, provide such assistance 
in many ways, 


Accounting Department 

This department keeps the financial 
records of the American Bar Associa- 
tion, its Sections, the American Bar 
Foundation and the American Bar As- 
sociation Endowment, and handles pur- 
chases for the Association. The size of 
its staff has been kept at a minimum by 
the use of mechanical equipment. Since 
going into the Bar Center, only two 
additional employees have been added 
to the staff. 


File Room 

A file room for all American Bar 
Association correspondence is centrally 
located in the Bar Center. 


Cafeteria 

A non-profit cafeteria is operated on 
the premises and serves complete 
lunches and snacks to some 300 per- 
sons each day. On occasion, it also 
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caters for special Association events 
such as meetings of Section Chairmen 
at the Bar Center, Committee personnel 
and the Board of Governors. 


The American Bar 
Foundation 

The American Bar Foundation, as 
explained earlier, is the corporation 
which holds title to the American Bar 
Center. Among its activities are the 
maintenance of the Cromwell Library 
and legal research. The Cromwell Li- 
brary occupies 3,475 square feet of the 
16,000 square feet allotted to the Foun- 
dation. The Foundation has a staff of 
twenty-three persons, of whom ten 
work in research and administration, 
six in the Cromwell Library and seven 
are classified as clerical and secre- 
tarial. The work of the American Bar 
Foundation is more fully described in 
the article by Dean Stason which ap- 
pears in this issue beginning at page 
491. 


The American Bar 
Association Endowment 

This corporation was created on 
February 9, 1942, as a tax exempt 
corporation. Its organization is entire- 
ly independent of the American Bar 
Association and the American Bar 
Foundation. Its membership consists 
of all members in good standing of the 
American Bar Association. Its out- 
standing activity has been the life in- 
surance program sponsored by it, un- 
der which group life insurance has 
been made available to all members in 
good standing, except those residing in 
Texas where local state laws prohibit 
such insurance. Over 36,000 members 
of the Association are now covered by 
this plan and over $240,000,000 of life 
insurance is in force thereunder. Near- 
ly 5,000 new members enrolled during 
the period from September to Decem- 
ber, 1960. As a result of its program, 
more than one million dollars has been 
made available to the American Bar 
Foundation for legal research. The En- 
dowment maintains a staff of ten. 


Affiliated Organizations 

There are five affiliated organiza- 
tions which have been allotted space in 
the American Bar Center. These repre- 
sent organizations of lawyers whose 
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work is closely identified with the ac- 
tivities of the American Bar Associa- 
tion and its members. They are as 
follows: 


The National Conference of 
Bar Examiners 

Beginning in 1898, bar examiners 
from various states began meeting in- 
formally with the Section of Legal 
Education of the American Bar Asso- 
ciation. This resulted in 1931 in the 
creation of the National Conference of 
Bar Examiners, which was formed at 
the Association’s Annual Meeting in 
Atlantic City under the aegis of the 
American Bar Association’s Section of 
Legal Education. The American Bar 
Association furnished $2,500 to the 
Conference during its first year and 
this was supplemented by a grant of 
$15,000 from the Carnegie Foundation. 
As of August 15, 1961, the National 
Conference plans to occupy quarters in 
the American Bar Center. This con- 
ference deals with the state bar examin- 
ers and is another group whose activi- 
ties deserve a special article, rather 
than an attempt at a brief survey here. 


National Legal Aid and 
Defender Association 

This group, which represents legal 
aid offices in over two hundred cities 
in the United States and Public and 
Private Defender offices in over one 
hundred, moved into the American Bar 
Center in 1956. Its headquarters staff 
consists of four professional and ad- 
ministrative persons and a secretarial 
force of five. 


National Conference of 
Commissioners on Uniform 
State Laws 

This Conference, which has been re- 
sponsible for the promotion of uniform 
state laws and which is composed of 
Commissioners appointed by the Gover- 
nors of fifty states, the District of 
Columbia and Puerto Rico, moved its 
offices to the Bar Center in 1954. It is 
impossible in the brief space here to 
undertake to summarize the important 
activities of this group, which from the 
outset has been closely affiliated with 
the American Bar Association. 


The American 
Judicature Society 

This group moved its headquarters 
to the American Bar Center from Ann 
Arbor, Michigan, in 1954 and main- 
tains its full staff in Chicago. 


National Association of 
Women Lawyers 

This group also now maintains its 
headquarters at the American Bar 
Center. 


Committee on Expansion of 
Headquarters Facilities 

This Committee was created after 
the 1958 Annual Meeting. Sylvester C. 
Smith, Jr., recently Chairman of the 
House of Delegates and now nominee 
for the office of President-Elect, has 
served as Chairman of the Committee 
since its inception. He was also a 
member of the Association’s Commit- 
tee on Plans, Specifications and Con- 
struction, created in 1952 when the 
American Bar Center was planned. 


The American Bar Center 


Serving on the Committee with him 
are Philip C. Ebeling, of Dayton, Ohio; 
George S. Geffs, of Janesville, Wiscon- 
sin; Ross L. Malone, of Roswell, New 
Mexico; and the author of this article. 
Ross Malone and the late Allan H. W. 
Higgins, of Boston, Massachusetts, 
whom he replaced on the Committee, 
were both members of the Committee 
of the Board of Governors which rep- 
resented the Board during the con- 
struction of the Bar Center. 

It is of special interest to note that 
the architects who designed the Bar 
Center, Holabird, Root and Burgee, 
were likewise responsible for the archi- 
tecture of the addition, the firm now 
being known as Holabird and Root. 
The actual construction of the Bar 
Center, as well as the wing, were both 
handled by the Turner Construction 
Company. The Association is entitled 
to take pride not only in the buildings 
which comprise the Bar Center, but 
also in the departments which function 
so efficiently in those buildings. 
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The Association’s old headquarters building in Chicago. 
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The Fifth Annual Meeting of the Fellows 


of the American Bar Foundation 


Unper THE Chairmanship of 
William T. Gossett, the Fellows of the 
American Bar Foundation over the 
past year have become a more integral 
part of the research program of the 
Bar Foundation. In addition to their 
financial support the Fellows have 
stepped up their participation—pri- 
marily through counsel and advice—in 
the several research projects now in 
operation. Thus it was only fitting that 
great emphasis was placed on this 
participation when the Fellows held 
their Fifth Annual Meeting in Chicago 
on February 18 and 19. 


Two symposia were held on the 
afternoon of February 18—one on the 
Law of Outer Space and the other on 
Hospitalization and Discharge Proce- 
dures for the Mentally Ill. About one 
hundred Fellows attended these sym- 
posia, 

Presiding over the space law sym- 
posium was David F. Maxwell, well- 
known for his Chairmanship of Ameri- 
can Bar Association and American Bar 
Foundation Committees on this sub- 
ject. Panelists were Professor Leon 
Lipson of the Yale Law School, co- 
author of the recent Bar Foundation 
report on the Law of Outer Space, and 
Andrew G. Haley, who has gained 
great eminence for his activities in 
astronautical organizations throughout 
the world. 


The symposium on Hospitalization 
Procedures had as panelists Professor 
Hugh A. Ross of the Western Reserve 
Law School, Director of the Founda- 
tion’s current project to survey this 
field of law, and Richard M. Janopaul, 


member of the Bar Foundation’s re- 


search staff. Stephen Chandler, Chief 
Judge of the United States District 
Court for the Western District of Okla- 
homa, Chairman of the American Bar 
Foundation Committee on this project, 
served as moderator. 

In addition to these programs, E. 
Blythe Stason, Administrator of the 
Foundation, and John C. Leary, Deputy 
Administrator, together with members 
of the research staff, were on hand 
throughout the two-day meeting to dis- 
cuss with the Fellows other subjects 
now under study at Bar Foundation 
headquarters. 

Again at the Business Breakfast on 
Sunday, February 19, the theme was 
the role of the Fellows in the broad 
research program for years to come. 
Dean Stason outlined a very compre- 
hensive report he had just completed 
covering activities for the Bar Founda- 
tion for the coming ten years. Mr. 
Gossett stated his views on the impor- 
tance of legal research in general and, 
more particularly, the need for the 
legal profession to carry on this im- 
portant work through the Bar Founda- 
tion. The statements made by Mr. 
Gossett and Dean Stason appear else- 
where in this issue of the Journal. 

More of a convivial climate attended 
the remaining meeting events which 
were highlighted by a formal reception 
and dinner on Saturday night, Febru- 
ary 18. Over four hundred Fellows and 
their ladies turned out to enjoy this 
socially stimulating event. The North- 
western University Chamber Singers 
provided musical entertainment. Fea- 
tured speaker at the dinner was Lord 
Shawcross, P.C., Q.C., one of the most 
articulate and respected members of 
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Admiral William C. Mott 





the British Bar. The very gracious 
Lady Shawcross accompanied her hus- 
band at the meeting. 

At Sunday noon, the Fellows and 
their ladies joined with the members 
of the National Conference of Bar 
Presidents for a luncheon which had 
as its speaker Admiral William C. 
Mott, Judge Advocate General of the 
United States Navy. Both Lord Shaw- 
cross and Admiral Mott received honor- 
ary memberships in the Fellows. 

In keeping with tradition the Fellows 
presented awards to two lawyers who 
have excelled in their respective pro- 
fessional callings. One award, recogniz- 
ing outstanding research in law and 
government, went to Reginald Heber 
Smith, of Boston. Mr. Smith perhaps 
is best known as the lawyer who, more 
than any other individual, has made 
the legal aid movement in this country 
a success. Orison S. Marden, President 
of The Association of the Bar of the 
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City of New York, accepted this award 
on behalf of Mr. Smith who could not 
attend the meeting. 

The other award, which pays tribute 
each year to a lawyer who has prac- 
ticed law for more than fifty years and 
who has adhered to the highest prin- 
ciples of the legal profession, went to 


B. Campbell, of Wytheville, 


Stuart 


Virginia. In addition to Mr. Campbell’s 
great devotion to his clients and his 
practice in Virginia, he participated in 
national legal affairs including twenty 
years of service as a charter member 
in the House of Delegates of the Ameri- 
can Bar Association. 

Last year’s officers of the Fellows 
were re-elected at the business break- 


Fellows of the American Bar Foundation 


fast. They are William T. Gossett, 
Chairman; Cuthbert S. Baldwin, Vice 
Chairman; and Walter P. Armstrong, 
Jr., Secretary. 

Six hundred eighty distinguished 
distributed 
throughout the fifty states according to 
lawyer population in the states, consti- 


lawyers, proportionately 


tute the membership of the Fellows, 


The Defense of an Old Frontier: 


The Foundation’s Research Program 


Speaking at the Fifth Annual Meeting of the Fellows of the American 
Bar Foundation, held in conjunction with the Association’s Midyear 
Meeting in Chicago last February, William T. Gossett, Chairman of the 
Fellows, delivered an address which outlined what he conceived to be 
the true functions of the American Bar Foundation. 


by William T. Gossett * Chairman of the Fellows of the American Bar Foundation 


lr HAS BEEN said that the primary 
function of the Foundation is to serve 
as a workshop for the organized Bar 
and not to take on legal research that 
can be better performed by the law 
schools or other institutions. 

This “lawyers’ workshop” concept 
of the Foundation, I reject. It seems 
to me that the work of the Foundation 
has a much broader significance. I 
regard it as a mighty effort by the Bar 
in the defense of an old frontier—the 
frontier of progress in a free society 
under the rule of law. 

The vitality of any social order lies 
in its ability to recognize and meet 
new needs and new opportunities. And 
the vitality of the law consists in its 
affirmative power to guide the social 
order through such changes. The sub- 
stance of our legal history from the be- 
ginning has been the sturdy flexibility 
with which the law has accommodated 
change, without sacrificing its first pur- 
pose of assuring liberty without injury. 

The whole evolution of the legal pro- 
fession in this country came about in 
response to a climate of restless aspira- 
tion—the appetite for change that char- 
acterized our whole society. It is not 


insignificant that, devoted as we were 
and still are to the traditions and 
values of the British Bar, we could not 
conceive of a system of divided prac- 
tice, of solicitors and barristers here 
in America. Here the law has been 
an open-ended profession less set in 
by restraints than set off by its broad 
and ranging interests. 

These interests were long and widely 
reflected in the extra-practice activities 
of our forebears at the Bar. The law- 
yers of the last half of the eighteenth 
century—men of John Adams’ genera- 
tion—and those of the first half of the 
nineteenth century—the generation of 
Rufus Choate—assumed responsibilities 
to society and to the law that went far 
beyond the interests of their own prac- 
tice. And if the law itself necessarily 
lagged behind the changing social tem- 
per of the times, our ancestors in the 
law themselves were far in the van- 
guard—as pioneers, as architects of 
progress. 

It was a century of leisure and of 
relative simplicity when lawyers had 
time for contemplation, for private 
study arid research, for the constant 
disciplined probing that kept our legal 
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institutions in pace with our growth as 
American 
nation but the American Bar to this 
day owes a very great debt to those 
giants of the law who carved out the 


a nation. Not only the 


very special position that lawyers oc- 
cupy in our society. They also fixed for 
us responsibilities that we can ignore 
today only if we are willing to see dis- 
appear with them the privileges of a 
self-governing profession. 

No field of human endeavor can 
shake off its broad responsibilities— 
however pressing its daily work—with- 
out expecting them to be taken up 
somewhere else. 

In our profession, we were lucky in 
this respect. It was providential that, 
as the pressures of the workaday world 
deprived us of the time—and probably 
also somewhat blunted the inclination 
—for the deeper obligations of our 
calling, the law schools emerged to 
take them over. And so the long and 
patient inquiries on which rests the 
future of our legal procedures and in- 
stitutions fell into friendly, competent, 
experienced hands. 

The law schools of this country be- 
came unique among academic institu- 
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Fellows of the American Bar Foundation 


Bronson Coles Studios 


Lord Shawcross and Mr. Gossett at the dinner of the Fellows of the 
American Bar Foundation. 





tions; they attracted to their faculties 
great intellects, sharp in their insights, 
broad in their vision, skillful in re- 
search. They assumed voluntarily func- 
tions and duties that went far beyond 
instruction: they supervised our learned 
journals, annotated our cases, con- 
ducted our research, influenced the 
decisions of our courts, and to a large 
extent staked out our future. They 
have become a living force in our pro- 
fession that has had no counterpart 
among either academic or professional 
institutions. For decades they have 
carried on almost singlehanded the re- 
search and study that once were dif- 
fused among the leaders of the Bar 
individually. And all of us—as we took 
vicarious pride in their achievement— 
knew at the same time that they had 
fortunately rushed in to fill a vacuum 
that practicing lawyers had left vacant. 

But we have moved into new com- 
plexities: an unprecedented growth in 
population, with its resultant pressure 
upon the courts and the machinery of 
justice, novel social problems and rela- 
tionships springing from the changing 
roles of corporations, pensions and tax 
structures, the implications of a new 
internationalism, the internal problems 
of the legal profession in the growing 
competition for talented young people 
—all these have become of dimensions 
far too great for us to delegate them 


to the law schools and then forget 
them. Moreover, the law schools are 
straining at the seams with the tasks 
that they have already undertaken and 
are carrying out with distinction. On 
the other hand, we all know that, 
whether we would like to or not, we 
are not going to be able to go back to 
the days of Adams and Choate and 
find time to take over such studies as 
individuals. 

The alternative is to do together 
what we cannot do separately. That is 
essentially what the American Bar 
Foundation is—an opportunity to car- 
ry on what, in a more leisurely age, 
were the responsibilities and activities 
of leaders of the Bar as individuals. 
Far from being an innovation, the 
Foundation is a striking example of the 
legal profession’s adapting itself to a 
changed climate, to new needs. 

But the principal point I want to 
make is that the projects calling for 
inquiry, for analysis and study and 
exploration today are in many ways 
far too complex, in some cases too 
interdependent upon the probings of 
other disciplines, to be handled in the 
offices of individual lawyers or law 
firms or even in the law schools. The 
Foundation is the answer to keeping 
such activities within the profession— 
where they ought to be, where they 
must be if we are to retain our historic 
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character. 

A few days ago I was rereading the 
life of John Adams. When he was an 
old man—after a life of singular 
achievement as leading advocate in the 
era of the American Revolution, as a 
diplomat of skill and boldness, as sec- 
ond President of the United States— 
John Adams sat in his library at 
Quincy, writing letters to younger men, 
urging them not to abandon their 
careers as lawyers: “A man... at the 
bar”, he said, “is the most independent 
man in society. Presidents, governors, 
senators, judges, have not so much 
honest liberty; but it ought always to 
be regulated by prudence, and never 
abused.” 

We should bear in mind those words 
of John Adams. And in doing so, let us 
not deceive ourselves. We of the Bar 
are independent today because we still 
live in a tradition of voluntarily carry- 
ing out our responsibilities. As soon as 
we abandon those responsibilities, we 
will indeed abuse our liberty. Let our 
independence “be regulated by pru- 
dence”—by keeping the forward-look- 
ing projects of the law within the orbit 
of the legal profession, where men of 
experience and learning and character 
can work within the free traditions of 
a free profession. This is our first com- 
mitment to ourselves, to our society 
and to the future.*** 

Before I ask Blythe Stason to report 
to you on the various projects involved 
in the program, I want to rejoice with 
you in the fact that we shall have his 
experience, his learning and his leader- 
ship in launching and carrying on the 
program. 

As you know, Dean Stason is a man 
of many and varied talents. First of 
all, ever since he attained his maturity, 
he has been a scholar of extraordinary 
ability. This he demonstrated at college, 
at engineering school and at law school, 
both as a student and as a teacher. 

Fortunately for us, he has made his 
superb talents available to the Founda- 
tion. And we who have had the privi- 
lege of working with him have ob- 
served that he has lost none of his 
intellectual vigor or his skill as an ad- 
ministrator. We have had several dem- 
onstrations of this as we visited the 
various foundations in search of finan- 
cial support for the program. 
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Program Activities of the 


American Bar Foundation 


This is Dean Stason’s report delivered to the Fellows of the Ameri- 
can Bar Foundation at their business meeting in Chicago last February. 
In it, he outlines what the Foundation is doing now and the course 
that he expects it to follow in the future. 


by E. Blythe Stason * Administrator of the American Bar Foundation 


nn 

HE AMERICAN Bar Foundation is 
only a little over six years old, yet in 
the short span of its existence, it has, 
as the latest Annual Report reveals, 
field 


where legal research was ever so badly 


rendered yeoman service in a 
needed. Looking into the future, it is 
clear that the Foundation’s research 
and service to the Bar should and will 
become of ever-increasing value to the 
profession and to the public which the 


profession serves. 


Last Year’s Program 

May I call your attention specifically 
to several of the principal accomplish- 
ments of the past twelve months. 

(1) Corporate Laws Annotated— 
This is a valuable three-volume work- 
ing tool, published in December, 1960, 
and distributed at that time. The proj- 
ect originated in the Corporation, Bank- 
ing and Business Law Section, with 
which the worked 


Adkins, 


George Seward, James Spoerri and the 


Foundation has 
in close harmony. Leonard 
committee members who worked so 


ong and hard deserve very great 
redit for their industry, skill and 
enerous dedication to the task. 

(2) The Mentally Disabled and the 
aw—This is a 400-page volume on a 
nique subject. It is now being pub- 
ished by the University of Chicago 
It is 
staff project undertaken in further- 


’ress and will be available soon. 


ance of the work of the American Bar 
Association Committee on the Rights 
of the Mentally Ill. It not only carves 
out a new field, but it opens the way 
for the next step—Field Studies of 
Procedures for the Hospitalization and 
Discharge of the Mentally Ill—now in 
progress under a grant from the Nation- 
al Institute of Mental Health. 

(3) Report on the Law of Outer 
Space—This is now completed and 
ready for printing by the Yale Univer- 
sity Press. It is a study conducted in 
co-operation with the Section of Inter- 
national and Comparative Law and its 
Special Committee on Outer Space un- 
der the leadership of David Maxwell. 

To these items could be added others, 
but time is short and all of them are 
detailed in the Annual Report prepared 
by my associate, Jack Leary. Jack, 
by the way, has well earned the high- 
est commendation from all of us for 
his devoted service to the Founda- 
tion, for long hours of patient, careful 
and intelligent work. Since I came on 
full time September 1, I have become 
increasingly conscious of the debt we 
owe to him. So much for the past year. 
It is fully reported and the report 
speaks for itself. 


The Future Program 

Now, may I turn to the future of the 
Foundation. We can, of course, go 
along as we are, with our rather mod- 
est regular budget, a small staff, under- 
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taking a limited number of projects, 
and there will be merit in the opera- 
tion. Yet it will fall short of the best 
potentialities. For the best, we must 
reach out with a substantially extended 
program. We must do a little bit of 
reaching for the stars, still keeping 
our feet firmly on the ground. There 
is a wealth of unexplored depths that 
call loudly for attention. 

With this in mind, the Foundation’s 
able Research Committee, working 
with the staff has, during the last two 
years, prepared and submitted to the 
Board of 


series of new proposals. During recent 


Directors a considerable 
months, we have restudied and restated 
these projects with care and have mold- 
ed them into an expanded Ten Year 
Foundation Research and Development 
Program. The prospectus for this pro- 
gram runs to 220 pages. The total cost 
is considerable—$3,590,000, including 
a reserve of $800,000 for additional 
projects to be approved in the future. 
Altogether, there are sixteen separate 
projects, all developed and ready to go, 
if financial support can be found. We 
are now seeking this support. With the 
splendid help of our President, the 
President-Elect and the Chairman of 
our Finance Committee, who is also 
Chairman of the Fellows, we have been 
in touch with four of the largest out- 
side foundations. We hope we shall be 
able to the near 
future. If any of you can help the good 
work along, please let us know. 


report success in 
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American Bar Foundation 


I am going to describe this expanded 
program to you and at the same time 
give you our conception of the total 
American Bar Foundation position in 
the field of legal research. As Fellows 
of the Foundation, you have a very 
concrete interest in it. 

Let me first sketch the general prin- 
ciples followed in building the program. 
There are five principal guide lines. 

I. First, we must build our program 
of legal research by paying attention 
to subject matier, There are two prin- 
cipal categories, both established by 
our articles of incorporation. They are: 
(1) Research for the improvement of 
the law and administration of justice; 
(2) Research for the promotion of the 
honor, integrity and prestige of the 
legal profession, this including legal 
education and continuing legal educa- 
tion. Of the sixteen projects in the ten- 
year program, eight are in category 
one and eight in category two. 

Within these categories the Founda- 
tion’s research program must place 
appropriate weight on each of the sev- 
eral principal subdivisions of legal sub- 
ject matter—civil procedure, corpora- 
tions, property, criminal procedure, 
public law, international law, profes- 
sional responsibility, etc. The keynote 
is a well-balanced program, and I be- 
lieve we have it. 

II. Second, we must give weight to 
the uniqueness of the projects selected. 
We should neither tramp over old 
straw nor should we invade fields likely 
to be worked by law faculties or the 
American Law Institute or the National 
Conference of Commissioners on Uni- 
form State Laws. We should undertake 
tasks, and there are ever so many of 
them, that because of size or character 
others cannot or are not likely to per- 
form. Two examples are studies of 
rights and procedures connected with 
Mentally Ill Persons and the Survey of 
the Legal Profession. The sixteen proj- 
ects are shaped with uniqueness in 
mind. 

III. Third, we must consider the 
feature of difficulty, i.e., the extent to 
which the task challenges the talents 
of the legally trained mind. The spec- 
trum of legal research includes unusu- 
ally difficult tasks at one end and ex- 
ceedingly elementary matters at the 
other, e.g., analysis of complex legal 


and factual data requiring the utmost 
of sophistication on the one hand, and, 
on the other, perhaps a mere “briefing” 
of or preparing headnotes for cases. 

As to difficulty, the Foundation Re- 
search Program should accept the chal- 
lenge of the difficult, and it must take 
especial care not to fritter away its 
resources on any more than absolutely 
necessary of the elementary, especially 
since resources in terms of available 
man-hours and funds are so very 
limited. 

IV. Fourth, we must pay attention to 
the usefulness of research. Whom will 
the work serve? Who wants it done 
and why? To what extent will it dis- 
charge the professional and _ public 
responsibility of the legal profession? 
Choices must be made since it is im- 
possible to do everything. A very large 
consideration in each instance must be 
the extent to which the assumption of 
public responsibility as well as pro- 
fessional responsibility will be satisfied 
by the performance of the task. 

V. Fifth, and, of necessity, we must 
take account of practicability. Are 
funds and man-hours available? Will 
dollars spent on this task produce bene- 
fits greater than a similar expenditure 
on some other task? 

These then are the major guide lines 
to consider in building the Founda- 
tion’s Research Program—lIs the sub- 
ject matter within the Foundation’s 
framework? Is the project unique? Is 
the degree of difficulty challenging? Is 
the usefulness of the result appealing? 
Are the practicability requirements 
satisfied ? 

Now, what do these guide lines mean 
in specific terms? Do our regular 
program and the new ten-year program 
fit the specifications? What can you 
expect in the years to come in the way 
of legal research from your American 
Bar Foundation? This you are entitled 
to know. The answers may be stated 
very concretely in four principal points. 

(1) Major research tasks suggested 
by official Bar Association agencies 
(The House of Delegates, Sections, 
Committees, officers of the Association, 
and state and local associations, etc.) 
will be given especially careful consid- 
eration, and, if found by the Founda- 
tion Research Committee and its Board 
of Directors to be challenging and 
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worthy, with a good prospect of useful 
results, they will be approved and sup- 
porting funds will be sought either in 
existing budgets derived from regular 
sources, or from outside sources. 
Eleven of the sixteen projects in the 
ten-year proposal originated directly or 
indirectly to a greater or less degree in 
national, state or local bar agencies. 
They are: Corporate Debt Financing, 
Model Corporation Acts, Statutory Law 
of the States, Administration of Crimi- 
nal Justice, Federal Tax Procedure, 
Professional Responsibilities, Survey 
of the Legal Profession, International 
Trade and its Legal Problems, Inter- 
national Conference on Agrarian Plan- 
ning, Assistance to Foreign Legal Vis- 
itors and Foreign Fellowship Program. 

(2) Likewise, major research tasks 
suggested by other members of the Bar 
or Research Committee members or 
members of the American Bar Founda- 
tion staff or even outsiders will be 
given careful consideration, and, if 
found worthy, they, too, will be ap- 
proved, subject to finding the necessary 
funds. In such cases, funds may have 
to be sought from outside sources if 
they require substantial financial com- 
mitment. Five of the sixteen projects 
in the ten-year proposal originated in 
the staff. They are: Administrative 
Agency Studies, Pension Trusts and 
Pension Plans, Continuing Legal 
Education Monographs, Opportunities 
at the Bar, and Foreign Library Ex- 
changes. 

(3) Then there are minor research 
tasks involving no considerable diff- 
culty submitted either by bar commit- 
tees or by members of the Bar. If they 
require no more than three or four 
hours work on the part of a research 
assistant for completion or if they may 
be handled as library reference service, 
they will be undertaken by the staff as 
a matter of routine and without refer- 
ence to the Research Committee. This 
is done just as a service rendered for 
the Bar by the Foundation within the 
regular budget. Sometimes, if person- 
nel is available, even larger tasks will 
be performed if the subject matter is 
especially appealing or if the Founda- 
tion has especially good facilities for 
the purpose and only a few days 
are required for completion. Several 
hundred minor requests are handled 
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ach year. The ten-year proposal does 
not purport to seek funds for these 
minor tasks. It is assumed that they 
will be carried on within the general 
services of the Cromwell Library. 

The major research tasks that I have 
the 
principal research program present and 


referred to cover Foundation’s 
future. These are the items that will, 
if well executed, bring strength and 
outside renown to the institution. The 
minor tasks are useful, helpful and a 
thoroughly worthy service which the 
Bar Foundation can and should render, 
especially in view of its library facili- 
ties and its competence in research. 
Such tasks may not bring widespread 
repute, but they will help the organized 
Bar and this is well worthwhile. 

(4) Finally, however, it must be ob- 
served that the three categories do not 
cover all of the requests that come to 
the Foundation. A word should be said 
about a fourth category—an unfilled 
gap. Projects are sometimes submitted 
that are worthy, but they fall outside 
the subject matter qualification—e.g., 
some kinds of purely historical re- 


Make Your Hotel 


The Eighty-Fourth Annual Meeting 
of the American Bar Association will 
be held in St. Louis, Missouri, August 
7-11, 1961. 

The December, 1960, issue of the 
Journal carries a complete announce- 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 


search, worthy in itself, may be well 
down the line in the scale of priorities. 
Or they may not be deemed sufficiently 
unique in view of work that has been 
done by others or is likely to be done 
by others in the field, or they may not 
be challenging alongside other pressing 
tasks, e.g., preparing ALR type of case- 
notes would not make much appeal. Or 
the anticipated results may not seem 
sufficiently worthwhile, or there may 
simply not be enough money or man- 
In these in- 
the 
Committee and the staff may have to 


power to do the work. 
stances, the Directors, Research 
decline to carry out the tasks because 
of the necessity of concentration of 
Foundation strength in other areas. 

I will say, however, that if the pro- 
ponents of the projects that fall in this 
unfilled gap are an American Bar Asso- 
ciation agency (the House of Delegates 
or Sections or Committees or sub-com- 
mittees or officers of the Association) 
whose program will be aided by con- 
ducting the proposed research, favor- 
able action is very likely to be taken if 
the proposed projects are worthy and 
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if outside funds can be found specifical- 
ly for the purpose; in other words, if 
carrying out the task does not impinge 
upon resources that should be commit- 
ted to the other tasks that must be 
given priority. In other words, the 
Foundation wishes to be of special 
service to Bar agencies even in such 
cases, although it cannot sacrifice its 
main objectives for the purpose. 

This, then, characterizes the Ameri- 
can Bar Foundation’s Research Pro- 
gram for the next few years as I see it. 
I do not, of course, purport to speak 
officially for the Board of Directors. I 
am convinced that if the Foundation 
pursues its program along these lines, 
it will gradually acquire world-wide 
repute for constructive research and at 
the same time, will render most useful 
service to the legal profession. Great 
credit is due to those who originated 
the concept of the Foundation and 
created an institution with independ- 
ence necessary to tax-exempt status to 
carry on the research work so essential 
to the American Bar. 


Reservations Now! 


of the meeting will take place on Sun- 
day, August 6, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 7. 

hotel 
should be addressed to the Meetings 
Department, American Bar Associa- 
tion, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 


Requests for reservations 


by payment of the $25.00 registration 
fee for each member for whom a reser- 
vation is requested. (The fee for mem- 
bers of the Junior Bar Conference is 
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$20.00.) This fee is NoT a deposit on 
hotel accommodations but is used to 
help defray expenses for services ren- 
dered in connection with the meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied, 
We must also have definite dates of 
arrival and departure. 

All space at the Bel Air Motel, Chase 
Park Plaza (Headquarters), 
Park and Gatesworth Hotels 
hausted, 


Forest 
is ex- 


Vol. 47 493 





Clients’ Security Fund in 1961: 


A Progress Report 


In this article, the Chairman of the Association’s Committee on 
Clients’ Security Fund reports on the prospects for the establishment 
of funds to reimburse the client in the few cases in which lawyers steal 
their clients’ money. He notes that most of the resistance to the pro- 
gram has died out, and the only problem now remaining is financial 
—and fears on this score, Mr. Voorhees declares, are largely groundless. 


by Theodore Voorhees * of the Pennsylvania Bar (Philadelphia) 


Tue YEAR 1960 was marked by 
great progress in the establishment of 
the principle of the Security Fund in 
the United States. There are now four- 
teen state bar associations which have 
voted to establish funds: Arizona, 
Colorado, Connecticut, Kentucky, Illi- 
nois, Louisiana, New Hampshire, New 
Mexico, Ohio, Oregon, Pennsylvania, 
Vermont, Virginia, Washington. Nine 
of those funds are in actual operation 
and prepared to pay valid claims in 
the event that an embezzlement occurs. 
Thus the United States has begun to 
catch up with Great Britain, Canada, 
Australia, New Zealand, South Africa 
and several European countries where 
restitution is made by the Bar to the 
victim of a lawyer’s embezzlement al- 
most as a matter of course. 

In the five states where the fund has 
been approved but not yet established, 
the outlook for early action is promis- 
ing in Illinois and Louisiana, but 
Kentucky, Oregon and Virginia ap- 
parently have no plans to carry through 
the program and there appears no like- 
lihood that a fund will be established 
in any of those states for perhaps as 
long as two or three years. 

On the other hand, there are five 
states where committees have reported 
in favor of the establishment of a 
fund and action may not be too long 
delayed (Arkansas, California, Indi- 


ana, Missouri and Rhode Island). In 
four states (Michigan, North Carolina, 
Texas and Utah), the committee which 
undertook to study the plan recom- 
mended that it be rejected. In thirteen 
states, committees have the matter un- 
der study (Alabama, Alaska, Delaware, 
Florida, Iowa, Massachusetts, Missis- 
sippi, Montana, Nebraska, New Jersey, 
North Dakota, South Dakota, West 
Virginia). In eleven states, no action 
has been taken as yet (Georgia, 
Hawaii, Idaho, Kansas, Maine, Nevada, 
New York, Oklahoma, South Carolina, 
Tennessee and Wyoming). In one, 
Maryland, the state Bar has not acted 
but The Bar Association of Baltimore 
City has established a fund. In the 
District of Columbia, a committee has 
reported in favor of the establishment 
of a fund and it is hoped that it may be 
in operation soon. 


The Disappearance 
of Objections 

Two years ago there were three main 
obstacles to the establishment of funds 
in this country. It was urged that the 
whole idea constituted poor public re- 
lations and the less said the sooner 
mended. Others argued that the only 
proper approach to the problem was 
through insurance and that action 
should be deferred until the insurance 
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industry presented the Bar with a suit- 
ably priced indemnity policy. Thirdly, 
there was resistance to the basic con- 
cept of the fund, i.e., that it constituted 
the discharge of a debt of professional 
honor. 

Those objections today are seldom 
heard. In the face of testimony from 
every country where it has been estab- 
lished that it constitutes the best public 
relations program that the Bar has 
ever undertaken, the argument to the 
contrary in this country has lost all 
foundation. It has become evident that 
insurance is not the answer, or at least 
the only answer, in this country and 
most of the fourteen associations that 
have taken action so far have willing- 
ly accepted a self-insured fund. This 
follows the precedent almost every- 
where abroad. The basic concept that 
there is an obligation of honor on the 
part of the Bar is also now accepted 
here. It is hard to argue that whatever 
has been done in England and Canada 
has no bearing on what our obligations 
are in the United States, when the 
lawyers of fourteen, or more than one 
quarter, of our states have voted to 
establish funds. The same considera- 
tions which have guided the Bar in 
other common law countries must now 
be taken as having equal validity on 
this side of the Atlantic. 

There is only one real hurdle which 
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Jate Members A pproprig \ t per Pee 
Bar e ne: or ray of Bar — roe Insurance Limitations Claims 
“a Fund of ; tion to Member of on . 
Association ; Non- Associa- . f Carried on I ayments to Date 
Activated Bar : Fund Association y 
Integrated tion 
Arizona January 1, Integrated 1,659 1,659 $16,000 $10.00 No $25,000 per None 
1961 Claimant 
Claim of $30,000 
Colorado January 1, Non 3.105 2.19] $ 5,000 $ 2.50 No None reported—not 
1960 yet processed 
Connecticut October 18, Non 3.474 2,689 $ 5,000 $ 2.00 ~~ None Bren None 
1960 
New Hampshire January l, Non 579 505 $ 3.000 $ 6.00 Yes ' “None 
1961 
New Mexico January 1, Integrated 902 902 ~ 1,000 $ 1.25 No None None 
1960 annually 
Claims against 
Ohio January 1, Non 14,508 9,075 $10,000 $ 1.10 No members of as- None 
1961 sociation only 
Pennsylvania February 2, Non 11,542 6,839 $10,000. 1960 $ 2.00 No None None 
1960 $10,000-1961 
: pus ri en ~ Annual Yes $10,000 for 
Vermont January 12, Non 449 426 Premium $ 2.00 American lossescaused by None 
1959 $800 Fidelity Co. one lawyer 
; $10,000 for 
Washington January 1, Non 3,606 3,377 $16,000 $ 5.00 No losses caused by None 
1961 one lawyer 
Philadelphia January 1, Non \ pprox. Approx. $10,000-1960 $ 3.33 No None None 
1960 5,000 3,000 $10,000-1961 
Baltimore — Non Approx. : Approx. $ 8,000 $ 5.00 Ho ES $10,000 per of.- None 
2,600 1,600 fending lawyer 





the Clients’ Security Fund still faces 
in this country and that is the matter 
of dollars and cents. In every state 
where action has been deferred, vari- 
ous explanations and excuses have been 
forthcoming, but basically the trouble 
has lain in an unwillingness to appro- 
of the 


treasury. resistance: to an increase in 


priate money out state bar 
association dues, or fear that, once 
established, the fund will lead to the 
bankruptcy of the state Bar. 


The Cost of Embezzlements 

It may be conceded that there is 
always a possibility of a large em- 
hezzlement occurring in every state of 
the Union, and if and when such a 
loss occurs, restitution may prove ex- 
ensive for the Bar if a security fund 
has been established. Yet, experience 
o date lends no basis for the fear that 
he fund is beyond the means of any 
tate Bar. This may be illustrated by 
: quick survey which our committee 
ias made with regard to the experience 
if the various states with lawyers’ 





embezzlements in the calendar year 
1960. Each asked 
whether there had been any embezzle- 


association was 


ments reported during the year and 


replies were received from twenty- 
half the states. 


(In some states it is quite difficult to 


seven, or more than 


obtain information from all local dis- 
ciplinary bodies.) Granting that the 
survey is only a sampling, the reports 
received are nonetheless illustrative, 
and while it is too soon to say that all 
embezzlements in the states in ques- 
tion have necessarily come to light, it 
would seem fair to assume that most 
of the large ones, at least, have already 
been reported. 

Seventeen of the twenty-seven states 
reporting had heard of no embezzle- 
ments. Five reported losses of less than 
$10,000. Five had reports of serious 


defalcations: Michigan — six totaling 


@< 


around $25,000; Colorado—one of ap- 
proximately $30,000; Massachusetts— 
one involving $60,000; Washington— 
several totaling $80,000; and Oregon 
-—several which 


may amount to as 
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much as $100,000. 

Colorado and Washington alone out 
of the states with 1960 losses, have 
Clients’ Security Funds. Washington 
appropriated $16,000 to the fund in 
1960, which cost the lawyers of the 
state $5 apiece. If the fund were liable 
$80,000 losses, 
which it is not, for the fund did not 


for restitution of the 


become operative until January 1, 
1961, it would have taken it five years 
to pay off its $80,000 debt, provided 
its annual appropriation to the fund 
remained at $16,000. If the assessment 
were increased to $10, the debt could 
have been discharged in two-and-a-half 
years and it could scarcely have been 
argued that such an increased assess- 
ment would mean bankruptcy to the 
Washington Bar. Having had one bad 
year’s experience, the Washington Bar 
may go through a period of five or ten 
years without further defalcations and 
a sizeable fund may be built up before 
other serious losses may occur. 
Colorado, with $5,000 appropriated 
annually to its fund, might require six 


Vol. 47 495 






























Clients’ Security Fund in 1961 


Theodore Voorhees, Chairman of 
the Committee on Clients’ Security 
Fund. 





years to pay off last year’s reported 
embezzlement of $30,000. It may be 
argued that in the meanwhile other 
defalcations may occur, but as an 
offsetting possibility, some restitution 
from the dishonest lawyers may be 
received, 

In contrast to the experience of 
Colorado and Washington, there is a 
brighter picture in seven states where 
funds are in operation (Arizona, Con- 
necticut, New Hampshire, New Mexico, 
Ohio, 
and no embezzlements by attorneys 
were reported in 1960. In Vermont, 
the fund is in its third year and no 
claim has been presented to date. The 
Philadelphia and Pennsylvania funds 
were established early in 1960 and 
neither of them has had a claim. Each 
of the two associations appropriated 
$10,000 for its fund as of January 1, 
1960, and the same amount on January 
1, 1961, so between them $40,000 has 
now become available for payment 
from those two funds. In addition, 
Berks County (Reading) has appro- 
priated $5,000 for its own county fund, 


Pennsylvania and Vermont) 


and Montgomery County $4,000 for 
that of its Bar. Thus, within little more 
than a year after the Clients’ Security 
Fund became a reality in Pennsylvania, 
$49,000 is now earmarked for restitu- 
tion to the victims of a lawyer’s em- 
bezzlement within its borders. Alle- 
gheny County (Pittsburgh) and Erie 
County are also expected to set up 
county funds to augment the state fund. 
It is hoped that with luck $100,000 will 
be available in Pennsylvania within 
another two years. Perhaps, the whole 
fund may be invaded by a bad loss 
which might occur at any time, but if 
so, the lawyers of Pennsylvania are 
confident that they can quickly build 
up the fund again and will have enough 
money in it so that all losses will be 
met without worry or delay. The statis- 
tics covering losses throughout this 
country have convinced this committee 
that there is not a state in the Union 
which cannot establish a sound fund, 
though here and there, there are bound 
to be setbacks which will make the 
initial effort arduous and slow. 


The Problem of Expense 

This is a time when competition 
abounds for every dollar in the bar 
association treasury. In Arkansas, a 
very strong report by a special com- 
mittee headed by Bruce T. Bullion rec- 
ommending the establishment of a fund 
was shelved pending the raising of 
$300,000 to acquire a building to house 
the office of the Bar. In Iowa the Bar 
has preferred to concentrate its re- 
sources on a new program for the 
selection of judges. Both of these ob- 
jectives are worthy and entitled to 
priority, but the wisdom of postponing 
a start on the security fund may well 
be questioned. 

The committee has repeatedly heard 
from the non-integrated Bars that they 
fear to establish security funds because 
of the “expected drain on the associa- 


496 American Bar Association Journal 


tion’s treasury”. There is some irony 
in the fact that in the same letters it 
may be added that, in any case, em- 
bezzlements in the particular state are 
so infrequent that there is no need for 
a fund. Again and again, we hear that 
there is serious resistance to “another” 
dues increase and that if the fund 
required an additional $5 assessment 
of the Bar, the association would lose 
a lot of members. This assertion 
should be suspect. It has not been the 
experience of the American Bar As- 
sociation or any state association of 
which this committee has had notice, 
that a $5 dues increase has led to a 
noticeable loss in membership. 

Any association which believes that 
it may lose members because of a slight 
dues increase should take a long look 
at its present expenditures. Its mem- 
bers would only be likely to rebel if 
they felt that association funds, as 
currently disbursed, were not being 
used for worthwhile purposes. When 
the basic idea of the Clients’ Security 
Fund and its beneficial effect on the 
stature of the profession are explained 
to and understood by the association 
members, it will be found that the 
whole Bar will accept the establishment 
of the fund without question. A good 
illustration of this is provided by the 
experience in Pennsylvania. In 1959, 
the Philadelphia Bar Association by a 
close vote defeated the proposal to 
establish a fund, and then after further 
study and debate it adopted a resolu- 
tion establishing the fund with a strong 
vote in its favor several months later. 
Thereafter, in February, 1960, the 
Pennsylvania Bar Association at a very 
well attended meeting voted unani- 
mously to establish a security fund on 
a statewide basis. The matter had been 
fully discussed, was understood by the 
Bar and the opposition literally melted 
away. Our committee believes that the 
Bar in other states may have the same 
experience. 
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American Bar Association: 


Eighty-fourth Annual Meeting 


First Announcement of Program, St. Louis, Missouri, August 7-11, 1961 


The Assembly The Assembly sessions are scheduled to 
be held on Monday, August 7, at 10:00 a.M. in the Opera 
House, Kiel Auditorium; Wednesday and Thursday, Au- 
gust 9 and 10, at 2:00 p.m. in the Khorassan Room of The 
Hotel Chase. The Annual Dinner will be held in the Khor- 
assan Room of The Hotel Chase, Thursday, August 10, at 
7:30 p.m. The final Assembly session will be held on Fri- 
day, August 11, in the Chase Club of The Hotel Chase 
immediately following the adjournment of the House of 
Delegates. 


House of Delegates The Annual Address of the Presi- 
dent which is made before the Assembly and the House of 
Delegates jointly, will be delivered at the First Assembly 
session to be held at 10:00 a.m., Monday, August 7, Opera 
House, Kiel Auditorium. Sessions of the House of Delegates 
will be held in the Chase Club of The Hotel Chase at 2:00 
p.M., Monday, August 7; 9:30 a.m. and 2:00 p.m., Tues- 
day, August 8; 9.30 a.m., Wednesday, Thursday and Fri- 
day, August 9, 10 and 11. 


Sections 
Administrative Law (Coronado Hotel) 

General sessions of the Section will be held on Mon- 
day, August 7, at 2:00 p.m. and on Tuesday morning and 
afternoon at 9:30 A.M. and 2:00 p.m. The subjects for dis- 
cussion at the Monday session will be “Current Develop- 
ments in Federal Administrative Procedure”, with remarks 
by Everett Hutchinson, Chairman, Interstate Commerce 
Commission; William Cary, Chairman, Securities and Ex- 
change Commission; Allan Boyd, Chairman, Civil Aero- 
nautics Board; Newton N. Minow, Chairman, Federal Com- 
munications Commission; Jerome K. Kuykendall, Chair- 
man, Federal Power Commission; and Paul Rand Dixon, 
Chairman, Federal Trade Commission. The Tuesday, Au- 
gust 8, sessions will be devoted to committee reports and 
to remarks by several chairmen of American Bar Associa- 
tion Special Committees on such topics as: “The American 
Bar Association Legislative Program in the Administrative 
Law Field”; “Code of Administrative Procedure”; “Courts 
‘f Special Jurisdiction”; Federal Administrative Practice 
Act”; and “Permanent Congressional Committees on Ad- 


ministrative Procedure”. The NLRB and ICC will come 
in for special mention and remarks. Election of officers and 
Council members will adjourn the Tuesday afternoon ses- 
sion. 

A reception and dinner dance will be held jointly with 
the Section of Local Government Law (change of name 
from Municipal Law effective June 30) on Monday evening, 
August 7. The main address at the dinner will be given 
by General Elwood R. Quesada on the subject: “The Public 
Interest vs. the Vested Interest”. The Section’s Annual 
Luncheon jointly with the Section of Judicial Administra- 
tion will be held Tuesday noon. James M. Landis, Special 
Assistant to President Kennedy on regulatory matters, will 
talk on “Federal Agencies—1961”. Meetings of the Section 
Council and Committee Chairmen are scheduled for Sat- 
urday and Sunday, August 5 and 6. 


Antitrust Law (The Statler Hilton) 

Committees of the Section will hold their meetings on 
Sunday, August 6. Each committee meeting is open to all 
who wish to attend. The Section of Public Utility Law has 
accepted the invitation of the Antitrust Section to attend 
the Tuesday, August 8, morning session of the symposium. 
Roger Cramton, John P. Stevens, Richard W. Pogue and 
William K. Jones will deliver papers at that session. The 
Antitrust Section has accepted the invitation of the Public 
Utility Law Section to join the members of that Section in 
a reception and dinner dance on Tuesday evening in The 
Hotel Chase. Reservation applications for the reception 
and dinner dance will be mailed to all Antitrust Section 
members. 


Section of Bar Activities (Coronado Hotel) 

At 9:30 a.m. on Tuesday, August 8, Lewis F. Powell, Jr., 
of Richmond, Virginia, will preside over a panel discussion 
on “Economics of the Bar”. At 11:00 a.m., there will be a 
panel discussion of “Law Office Associates—How To Get 
Them and Keep Them”, and in the afternoon, beginning at 
2:00 p.M., there will be a panel discussion on “Conflict of 


? 


Interests”. Speakers and panel members for these events 


will be announced later. 
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Corporation, Banking and Business Law 
(The Hotel Chase ) 

“Government Regulation of Business and Its Impact”; 
“Conflicts of Interest and Corporate Opportunity”; and 
“The Impact of Electronic Accounting Upon Business Law” 
are a few of the subjects to be taken up during the busi- 
ness meetings of the Section scheduled for Monday after- 
noon, August 7; Tuesday morning and afternoon, August 
8; and at the Annual Luncheon of the Section at noon 
Tuesday. Several distinguished speakers will be featured 
at the business meetings and st meetings of committees of 
the Section. 

On Friday, August 4, the Committee on Savings and 
Loan Associations will begin with a breakfast meeting, to 
be followed by morning and afternoon sessions. “Analysis 
of Criminal Laws Applicable to Insured Savings Associa- 
tions” and “Unionization of the White Collar Worker” will 
constitute the morning program. The speakers will be 
Thomas Hal Clarke and Richard D. Douglas, Jr. William 
F. Double will also address the session on a subject yet to 
be announced. Thomas H. Creighton, Jr., of Washington, 
D. C. will be the main speaker at the noon luncheon. His 
subject will be “Remarks on Current Legislation and Liti- 
gation”. The afternoon session will be addressed by Boyd 
Ewing, Harold Taft King and Theodore Lownik. A dinner 
meeting will terminate the day’s program. The Saturday, 
August 5, morning meeting will feature an address by T. 
Bert King on the subject “The Washington Scene” and 
will be followed by an open forum, the panel to consist of 
the preceding speakers. 

There will be meetings of the Committees on Corporate 
Laws; Consumer Bankruptcy; Agriculture and Ranching; 
and Developments in Business Financing on August 4, 5 
and 6. The Division of Food, Drug and Cosmetic Law will 
meet on Wednesday morning and afternoon, August 9. 
There will also be a luncheon meeting. 

The election of Section officers and Council members 
will take place at the end of the Tuesday afternoon pro- 
gram. The Section will again sponsor a reception and 
dinner dance the evening of Monday, August 7. All mem- 
bers of the American Bar Association and their wives are 
invited. 


Criminal Law (The Statler Hilton) 

There will be two half-day general sessions of the Sec- 
tion on Monday, August 7, and on Wednesday, August 9, 
at 2:00 p.m. and 10:00 a.M., respectively. Monday’s pro- 
gram will feature “Speaker’s Day”, when speakers of 
national reputation will speak on selected subjects currently 
of interest in the field of criminal law. Wednesday’s session 
will feature a program on prosecution problems and will be 
presented by Section members who are also members of 
the National District Attorney’s Association. 

Two general sessions of the Section are scheduled for 
Tuesday, August 8. At 10:00 a.M., there will be a panel 
discussion on the “Role of Federal, State and Local Gov- 
ernments in the Administration of Justice”. The panel will 
include representatives of the legislative and of the execu- 
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tive branches of the Federal Government and a state and 
city official. The panel will be moderated by a leading edu- 
cator. The 2:00 p.m. session will feature a program on 
defense problems. The program will be presented by mem- 
bers of the National Association of Defense Lawyers in 


Criminal Cases who are also members of the Section of 
Crimina) Law. 


Thursilay’s 10:00 a.m. business session will close the 
Section’s program with the election of officers, action on 
resolutions and bylaws and with the presentation of com- 
mittee reports. 


Family Law (The Coronado Hotel) 

The Section of Family Law plans an extensive and com- 
prehensive program for the St. Louis meeting. While all 
participants are not yet secured, the subjects which will 
be discussed by experts include: “The Problems of the 
Practicing Lawyer in Family Law”; “Laws Concerning 
Pre-Marital Regulations”; “Support Problems: Present 
and Future”; and “Currents in Juvenile Law and Pro- 
cedure”. In addition, all committees of the Seetion will hold 
meetings and make public reports. The Section will hold 
a reception Monday, August 7, at the Coronado Hotel from 
5:30 p.m. to 7:30 p.M., to which all are invited, and a 
luncheon on Wednesday, August 9, at which a person of 
national prominence will speak. The Section programs are 
open to all who have an interest in family law. 


Insurance, Negligence and Compensation Law 
(The Sheraton-Jefferson ) 

Section Chairman Welcome D. Pierson announces that 
“Practical Advocacy” will be the theme of this Section at 
the Annual Meeting. The Program Committee has com- 
pleted arrangements under the leadership of Chairman 
Victor A. Lutnicki, of Boston, and Leland B. Groezinger, 
of San Francisco, with Vice Chairmen L. J. Carey, John 
R. Dixon, Edmund D. Leonard and I. Jerome O’Connor. 
Officers, members of the Council, and committee chair- 
men will meet Sunday, August 6, at noon, for final brief- 
ing. On Monday, August 7, general program sessions will 
commence. The Committee on Automobile Insurance Law, 
with Edward H. Schroeder as Chairman, will present a 
very helpful program entitled “How We Can Improve Our 
Automobile Claims Practice”, with the plaintiffs’ Bar being 
represented by James A. Dooley, of Chicago; the defend- 
ants’ Bar by Lewis C. Ryan, of Syracuse, New York; 
the medical profession by Dr. Edmund Smolik, of St. 
Louis; and the insurance industry by R. Newell Lusby, of 
New York. Commencing on Tuesday, August 8, committees 
on life insurance, fire insurance, health and accident insur- 
ance, marine and inland insurance, fidelity and surety law, 
workmen’s compensation and nuclear energy insurance law 
will all present programs with eminent panelists participat- 
ing. The Fire Insurance Law Committee will present a skit 
entitled “The Burning Question—Settle or Try”. On Tues- 
day evening, August 8, there will be a reception for all 
Section members and guests, and the annual dinner dance. 
The Committees on Aviation Law and Casualty Law will 
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present programs on Wednesday, August 9. The Committee 
m Rules and Procedure and Trial Tactics will present a 
joint program on Thursday, August 10. The program is 
designed to aid both the expert in the specialized field, and 
the general practitioner who engages in the trial of neg- 


ligence cases only occasionally. 
International and Comparative Law (The Hotel Chase) 
The general session of the Section will be held Tuesday, 
August 8, at 10:00 a.m. The Annual Section Luncheon joint- 
ly with the Junior Bar Conference will take place at noon. 
The Section membership is invited to attend the Council 
meeting and luncheon at noon on Sunday, August 6. On 
Saturday, August 5, the Committee on International Trade 
and Investment has scheduled a meeting at 2:00 p.m. at The 
Hotel Chase. 


Judicial Administration (The Hotel Chase) 

Chief Justice Walter V. Schaefer, of Illinois, will speak 
on “Judges and Judicial Administration” at the luncheon 
on August 7, and Henry R. Luce, Editor of Time, will 
address the Dinner in Honor of the Judiciary on “The Rule 
of Law and the Administration of Justice” August 7. Judge 
Stanley N. Barnes, of the U. S. Court of Appeals for the 
Ninth Circuit, will be chairman of the “Law and the Lay- 
man” program, Monday afternoon. Chief Justice Laurance 
M. Hyde, of Missouri, heads a panel of Chief Justices on 
Tuesday morning discussing “The Importance of Judicial 
Councils and Judicial Conferences”. On Tuesday afternoon 
Shelden D. Elliott, Director of the Institute of Judicial Ad- 
ministration, heads a panel of experts for a discussion of 
“New Angles in Court Administration”. Wednesday morn- 
ing Maj. Gen. Charles L. Decker, The Judge Advocate 
General of the Army, will present another panel of experts 
on the subject, “Pretrial in Courts Martial and the Civil 
Courts: A Comparison”. 


Junior Bar Conference (The Statler Hilton) 

The Annual Meeting of the Junior Bar Conference will 
feature prominent speakers from the profession—judiciary 
and government. The officers and directors will meet on 
Thursday afternoon, August 3, and the Council will meet 
on Friday and Tuesday, August 4 and 8. The 150-member 
policy-making body, the Conference Assembly, will meet 
on Friday, Saturday and Monday, August 4, 5 and 7. On 
Friday, August 4, a panel discussion will be held on the 
“Economics of the Practice of Law” with John D. Conner, 
of Washington, D. C., acting as moderator and chairman, 
accompanied by the following speakers: Gerald C. Snyder, 
Waukegan, Illinois: Philip S. Habermann, Madison, Wis- 
consin; Kline D. Strong, Salt Lake City, Utah; Herman S. 
Merrell, Rocky Mount, North Carolina. On Saturday, Au- 
gust 5, a program will be presented on “World Peace 
Through Law”, with noted authorities speaking on the 
subject. 

A social reception will be held on Friday afternoon, a re- 
ception and dinner dance on Saturday night on the Star- 
light Roof, The Hotel Chase, and a trip on the Mississippi 
River on the Steamer Admiral. On Tuesday, August 8, 
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the Conference will participate in a joint luncheon with the 
Section of International and Comparative Law, the theme 
of which will be: “The United Nations—What About Its 
Future”, followed by a panel discussion. 


Labor Law (Diplomat Motel) 

The Section’s Annual Luncheon will take place Tuesday, 
August 8. General sessions will be held at 9:00 a.m. and 
2:00 p.M., the same day. Council meetings are scheduled 
for Saturday at 10:00 a.m. and 2:00 p.m. and Sunday 
August 6, again at 10:00 a.m. and 2:00 p.m. A general 
session is scheduled for 2:00 p.m., Monday, August 7. 


Legal Education and Admissions to the Bar 
joint sessions with 

National Conference of Bar Examiners 
(The Sheraton-Jefferson and the Southwestern Bell 
Telephone Company Auditorium} 

The joint sessions of the Section with the National Con- 
ference of Bar Examiners, will be held in the Sheraton- 
Jefferson Hotel, Monday afternoon, Tuesday morning and 
Tuesday noon, August 7 and 8. The Monday afternoon 
meeting will be the traditional workshop of the Conference 
of Bar Examiners. Bar Examiners from Florida, Illinois, 
Kansas, Kentucky, New York, Pennsylvania and Utah are 
already slated to cover three topics: (1) The Bar Examin- 
er’s Gold Mine; (2) Sources and Techniques in Drafting 
and Procedures for Checking Questions Before Inclusion 
in a Bar Examination, and (3) Grading and Regrading a 
Bar Examination. A cocktail party will follow the work- 
shop. At the Tuesday morning session, an officer of the 
Section of Family Law will answer the question: “Should 
Family Law Be a ‘Required’ Law School and Bar Examina- 
tion Subject?” Bar Examiners from Michigan, Missouri, 
New York, Ohio and Oregon will discuss “Qualifications of 
Applicants Seeking To Take a Bar Examination” and the 
Deans of Duke, Ohio State, Stanford and Yale Law Schools 
have agreed to speak on “The Law School Dean Looks at 
the Bar Examination and the Examiner.” The speaker at 
the Tuesday luncheon will be Chief Justice Carl V. Wey- 
gandt of the Supreme Court of Ohio. 

The Tuesday afternoon session will be held in the audi- 
torium of the Southwestern Bell Telephone Company build- 
ing. The program will constitute the first public presenta- 
tion of the forthcoming report of the Special Committee To 
Study Current Needs in the Field of Legal Education. The 
speakers will be Bethuel M. Webster, of New York, Chair- 
man of the Committee; Dean W. Page Keeton, of the Univer- 
sity of Texas, President of the Association of American Law 
Schools and a member of the Committee; and Dean Edward 
C. King of the University of Colorado, Consultant to the 
Special Committee. 


Mineral and Natural Resources Law (Lennox Hotel) 

All Section members are urged to attend the meeting of 
the Section officers, Council members and committee chair- 
men which will be held at 1:30 p.m. on Monday, August 7, 
which will be followed by the Section business meeting. 

At 10:00 o’clock the following morning, August 8, the 
Section will present a panel discussion on the general subject 
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of the “Effectiveness of the Administrative Process” which 
will be directed particularly to Federal Power Commission 
matters. The three panelists will be outstanding speakers 
representing generally the Federal Power Commission, the 
pipe lines and the producers. 

At 2:00 p.m. the same day a panel discussion will be pre- 
sented by the Section on the general subject of our “National 
Fuels Policy”. In this discussion, well-known speakers will 
represent the atomic energy, coal and petroleum industries. 


Opportunity for questions to the panel and for group 
discussion will follow each of the panel discussions. 


Municipal Law! (Coronado Hotel) 

The address of welcome will be given by Thomas Neenan, 
City Counsellor, St. Louis, at the Sunday, August 6, general 
session of the Section. The Tuesday, August 8, Annual 
Luncheon of the Section will be addressed by de Lesseps S. 
Morrison, Mayor of New Orleans. His subject will be 
“Downtown, U.S.A.”, which should be of interest to every 
attorney. Meetings of officers, Council members and com- 
mittee chairmen are scheduled for Saturday, August 5, and 
Monday, August 7. 


Patent, Trademark and Copyright Law 
(The Statler Hilton) 

This Section will have several symposia which should be 
of unusual interest. One on Saturday, August 5, at 9:00 a.m. 
will be on the subject of a new Copyright Statute which is 
some fifty years overdue. The Copyright Office has been 
working for years on a comprehensive review of the Copy- 
right Law and expects to have a draft of a new statute 
prepared in time for this symposium. If not, the panel 
members will discuss the numerous complicated and fasci- 
nating problems involved in any revision in the light of the 
dramatic developments in communications which have oc- 
curred in this century. 


There will be a symposium on unfair competition on 
Saturday, August 5, at 2:00 p.m., based, in part, on a new 
State Uniform Unfair Competition Statute. 


There will also be a symposium on information retrieval 
on Sunday, August 6, at 2:00 p.M., based upon new com- 
puting techniques as applied to legal research in general 
and patent problems in particular. 


There will be the usual business sessions in which a 
large variety of problems will be discussed including the 
question of government interest in patents developed from 
government contracts. 

In addition, there will be a number of social functions. 


Public Utility Law (The Hotel Chase) 

A meeting of the Council of the Section is scheduled for 
Sunday, August 6, at 2:00 p.m. General sessions of the 
Section are scheduled for 2:00 p.m. Monday, August 7; 
Tuesday, August 8, at 2:00 p.m. and Wednesday morning, 
August 9, at 10:00 a.m. During the morning of Tuesday, 
August 8, members of the Section are invited to attend 
the sessions of the Antitrust Law Section at The Statler 


500 American Bar Association Journal 


Hilton where antitrust problems in the utilities field will be 
discussed. 

During the general sessions of the Section, the following 
speakers will address the members: E. Barrett Prettyman, 
Chief Judge of the Court of Appeals for the District of 
Columbia Circuit, who will be introduced by Willard W. 
Gatchell, formerly General Counsel of the Federal Power 
Commission; James M. Landis, Jr., Special Assistant to 
President Kennedy on regulatory matters; Jervis Langdon, 
Jr., Vice President and General Counsel of the Baltimore & 
Ohio Railroad Company; James F. Pinkney, Vice President 
of the Ryder System, Inc.; Dr. John R. Dunning, Dean of 
the Columbia University School of Engineering; and other 
representatives of railroads, air lines and trucking indus- 
tries. Election of officers will conclude the program. 

As in former years, the Section will sponsor a cocktail 
party and dinner dance, Tuesday, August 8, starting at 
7:00 p.m. The Section will be joined by the Section of Anti- 
trust Law in sponsoring this function. Dancing and floor 
entertainment will continue until 1:00 a.m. 


Real Property, Probate and Trust Law 
(The Mayfair Hotel) 

An executive meeting of the Council has been scheduled 
for Saturday, August 5, at 2:00 p.m. at Pflager Farm. 
The Council and committee chairmen will meet on Sun- 
day, August 6, at 10:00 a.m. and 2:00 p.m. at The Mayfair 
Hotel, with an intervening luncheon at 12:00 M. A general 
session (Real Property Law Division) has been scheduled 
for Monday, August 7, at 1:45 p.m. The annual reception 
and dinner dance for the Section members will be held 
Monday evening in the Exhibition Greenhouse and new 
Climatron of the Missouri Botanical Garden. The officers, 
Council and chairmen and members of the committees will 
hold their usual breakfast meeting on Tuesday, August 8, 
at 8:00 a.m. in the dining room of the St. Louis Bar 
Association on top of The Mayfair Hotel. A General Ses- 
sion (Probate Law Division) is scheduled for Tuesday at 
9:30 a.m. followed by another general session (Trust Law 
Division) on the same day at 1:45 P.M. 

On Monday afternoon, the Real Property Law Division 
will sponsor a talk by Professor John E. Cribbet, of the 
University of Illinois School of Law, on “Insurance and 
the Executory Contract for Sale of Real Estate”, and a 
talk by Carl D. Schlitt, of New York, on “Pitfalls of Zoning 
for Purchasers and Lenders”. There will also be an address 
on the subject “Contract and Title Problems Under Urban 
Renewal”. On Tuesday morning the Probate Law Division 
is staging a mock will contest trial to be followed by a 
panel discussion dealing with will contest procedures gen- 
erally; and on Tuesday afternoon, the Trust Law Division 
will include on its program an address by Joseph Tracht- 
man, of New York, on the subject of “Estate Planning”. 


Taxation (The Sheraton-Jefferson) 
The officers and council will meet in executive session on 
Thursday, August 3, at 9:00 a.m. and 2:00 p.m. There will 





1. The name of this Section was recently changed. After June 30, it 
will be known as the “Section of Local Government Law”. 
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e meetings of the council and committee chairmen Friday, 
\ugust 4, at 9:00 a.m. and 2:00 P.M. Business sessions will 
be held Saturday and Sunday, August 5 and 6, at 9:00 a.m. 
and 2:00 p.m. Section luncheons, to be addressed by the 
Commissioner of Internal Revenue, Mortimer M. Caplin, 
and by the Assistant Secretary of the Treasury, Stanley S. 
Surrey, are scheduled for Saturday and Sunday at 12:30 
p.M. There will be a reception at 7:30 and dinner-dance at 
9:00 on Saturday evening, August 5, in the Khorassan 
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Room of The Hotel Chase. A final business session will be 
held on Monday, August 7, at 2:00 p.m. Technical sessions 
are scheduled for Tuesday, August 8, at 9:00 a.m. and 2:00 
p.M. The Tuesday morning session will feature discussions 
of the tax aspects of the use and abuse of the unin- 
corporated associations. The Tuesday afternoon technical 
session will discuss and evaluate key provisions recently 
proposed for incorporation in a federal statute governing 


state taxation under the commerce and due process clauses. 
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KuROPE’S COAL AND STEEL 
COMMUNITY. By Louis Lister. New 
York: The Twentieth Century Fund. 
1960. $8.00. Pages 495. (Reviewed by 
William K. Coblentz, of the San Fran- 
cisco Bar. Mr. Coblentz is a 1947 
graduate of the Yale Law School.) 

The idea underlying the conception 
of a United States of Europe is very 
simple. It is the universal desire of 
all ordinary men and women to live 
their lives in peace, to bring up their 
children in freedom and to reap the 
just fruits of their day’s work. 

The machinery for a United Europe 
has been set up, yet there are problems 
to be solved. It is an immense task 
which can and will be carried out step 
by step. Nor must we forget that in 
order to unite Europe, everyone, na- 
tions and individuals alike, must be 
prepared to make sacrifices of pride 
and—what is still more difficult—ma- 
terial sacrifices also. 

This is what was done on April 18, 
1951, 
European governments, France, Italy, 
Belgium, the Netherlands, West Ger- 
many and 


when representatives of six 


Luxembourg, signed a 
& £ 


treaty for the creation of the “Euro- 
pean Coal and Steel Community”. 


Popularly known as the Schuman 


Plan, the treaty is a blueprint for a 
federal authority to which these six 
nations would cede most of the govern- 
mental powers they held over their re- 
spective coal and steel industries. 

In this fascinating book the author, 
who has first-hand knowledge of the 
community, examines the record in a 
factual and unbiased manner to see 
how it has worked out in actual prac- 
tice. 

Some of the findings are surprising. 
They show that in certain areas the 
community has accomplished little or 
nothing of what was originally hoped 
for it. In other areas it has gone far 
beyond what was expected. 

The economic union of Europe is 
today no longer an ideal or a hope; 
it is a practical and vital necessity, an 
which the 
existence of the European continent 


essential condition upon 


depends. In order to survive, Europe 
must, within a very short time, com- 
pletely recast her economic structure, 
a process which cannot be carried out 
within the old national frameworks. 
Europe possesses positive assets 
which still allow her to play in inter- 
national commerce a role of the first 
importance. The first of her assets is 
her culture, the skill of her workers, 


the excellence of her technicians, the 
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incomparable enterprise of her inven- 
tors. Today, as yesterday, Europe re- 
mains the cradle of the great discov- 
eries of science and technique, even 
though she may not possess the ma- 
terial means of putting those discoveries 
to practical use. 

Yet Europe may possess those means. 
The present ascendancy of the United 
States is based, primarily, upon the 
fact that American industry has access 
to a vast market of 180,000,000 buyers 
and is therefore able to resort to mass 
production and to accept a low price 
for each unit of goods which it manu- 
factures. 

If Western Europe unites econom- 
ically it will form a single bloc of 
between 240,000,000 and 260,000,000 
people, stretching from Iceland to 
Sicily, a bloc with a population greater 
than that of the United States and al- 
most as great as that of Russia, dwell- 
ing in an area hardly less favored by 
nature than is the United States. 


raise the 
standard of living of its workers, 


Europe can, therefore, 
achieve considerable technical prog- 
ress, ensure full employment and recap- 
ture the world market for its exports 
if Europeans do all in their power to 
establish in the continent a single 
market and a single economic union 
which can alone enable them to develop 
modern industry on a sufficient scale. 
The Schuman Plan is the far-seeing 
statesmanship which is needed to build 
a framework for enduring peace. Cer- 
tain elements of national sovereignty 
must be sacrificed. With this statesman- 
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of the “Effectiveness of the Administrative Process” which 
will be directed particularly to Federal Power Commission 
matters. The three panelists will be outstanding speakers 
representing generally the Federal Power Commission, the 
pipe lines and the producers. 


At 2:00 p.m. the same day a panel discussion will be pre- 
sented by the Section on the general subject of our “National 
Fuels Policy”. In this discussion, well-known speakers will 
represent the atomic energy, coal and petroleum industries. 


Opportunity for questions to the panel and for group 
discussion will follow each of the panel discussions. 


Municipal Law! (Coronado Hotel) 

The address of welcome will be given by Thomas Neenan, 
City Counsellor, St. Louis, at the Sunday, August 6, general 
session of the Section. The Tuesday, August 8, Annual 
Luncheon of the Section will be addressed by de Lesseps S. 
Morrison, Mayor of New Orleans. His subject will be 
“Downtown, U.S.A.”, which should be of interest to every 
attorney. Meetings of officers, Council members and com- 
mittee chairmen are scheduled for Saturday, August 5, and 
Monday, August 7. 


Patent, Trademark and Copyright Law 
(The Statler Hilton) 

This Section will have several symposia which should be 
of unusual interest. One on Saturday, August 5, at 9:00 a.m. 
will be on the subject of a new Copyright Statute which is 
some fifty years overdue. The Copyright Office has been 
working for years on a comprehensive review of the Copy- 
right Law and expects to have a draft of a new statute 
prepared in time for this symposium. If not, the panel 
members will discuss the numerous complicated and fasci- 
nating problems involved in any revision in the light of the 
dramatic developments in communications which have oc- 
curred in this century. 


There will be a symposium on unfair competition on 
Saturday, August 5, at 2:00 p.m., based, in part, on a new 
State Uniform Unfair Competition Statute. 


There will also be a symposium on information retrieval 
on Sunday, August 6, at 2:00 p.m., based upon new com- 
puting techniques as applied to legal research in general 
and patent problems in particular. 

There will be the usual business sessions in which a 
large variety of problems will be discussed including the 
question of government interest in patents developed from 
government contracts. 

In addition, there will be a number of social functions. 


Public Utility Law (The Hotel Chase) 

A meeting of the Council of the Section is scheduled for 
Sunday, August 6, at 2:00 p.m. General sessions of the 
Section are scheduled for 2:00 p.m. Monday, August 7; 
Tuesday, August 8, at 2:00 p.m. and Wednesday morning, 
August 9, at 10:00 a.m. During the morning of Tuesday, 
August 8, members of the Section are invited to attend 
the sessions of the Antitrust Law Section at The Statler 
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Hilton where antitrust problems in the utilities field will be 
discussed. 

During the general sessions of the Section, the following 
speakers will address the members: E. Barrett Prettyman, 
Chief Judge of the Court of Appeals for the District of 
Columbia Circuit, who will be introduced by Willard W. 
Gatchell, formerly General Counsel of the Federal Power 
Commission; James M. Landis, Jr., Special Assistant to 
President Kennedy on regulatory matters; Jervis Langdon, 
Jr., Vice President and General Counsel of the Baltimore & 
Ohio Railroad Company; James F. Pinkney, Vice President 
of the Ryder System, Inc.; Dr. John R. Dunning, Dean of 
the Columbia University School of Engineering; and other 
representatives of railroads, air lines and trucking indus- 
tries. Election of officers will conclude the program. 

As in former years, the Section will sponsor a cocktail 
party and dinner dance, Tuesday, August 8, starting at 
7:00 p.m. The Section will be joined by the Section of Anti- 
trust Law in sponsoring this function. Dancing and floor 
entertainment will continue until 1:00 A.M. 


Real Property, Probate and Trust Law 
(The Mayfair Hotel) 

An executive meeting of the Council has been scheduled 
for Saturday, August 5, at 2:00 p.m. at Pflager Farm. 
The Council and committee chairmen will meet on Sun- 
day, August 6, at 10:00 a.m. and 2:00 p.m. at The Mayfair 
Hotel, with an intervening luncheon at 12:00 M. A general 
session (Real Property Law Division) has been scheduled 
for Monday, August 7, at 1:45 p.m. The annual reception 
and dinner dance for the Section members will be held 
Monday evening in the Exhibition Greenhouse and new 
Climatron of the Missouri Botanical Garden. The officers, 
Council and chairmen and members of the committees will 
hold their usual breakfast meeting on Tuesday, August 8, 
at 8:00 a.m. in the dining room of the St. Louis Bar 
Association on top of The Mayfair Hotel. A General Ses- 
sion (Probate Law Division) is scheduled for Tuesday at 
9:30 a.m. followed by another general session (Trust Law 
Division) on the same day at 1:45 P.M. 

On Monday afternoon, the Real Property Law Division 
will sponsor a talk by Professor John E. Cribbet, of the 
University of Illinois School of Law, on “Insurance and 
the Executory Contract for Sale of Real Estate”, and a 
talk by Carl D. Schlitt, of New York, on “Pitfalls of Zoning 
for Purchasers and Lenders”. There will also be an address 
on the subject “Contract and Title Problems Under Urban 
Renewal”. On Tuesday morning the Probate Law Division 
is staging a mock will contest trial to be followed by a 
panel discussion dealing with will contest procedures gen- 
erally; and on Tuesday afternoon, the Trust Law Division 
will include on its program an address by Joseph Tracht- 
man, of New York, on the subject of “Estate Planning”. 


Taxation (The Sheraton-Jefferson) 
The officers and council will meet in executive session on 
Thursday, August 3, at 9:00 a.m. and 2:00 p.m. There will 





1. The name of this Section was recently changed. After June 30, it 
will be known as the “Section of Local Government Law”. 





be meetings of the council and committee chairmen Friday, 
August 4, at 9:00 a.m. and 2:00 p.M. Business sessions will 
be held Saturday and Sunday, August 5 and 6, at 9:00 a.m. 
and 2:00 p.m. Section luncheons, to be addressed by the 
Commissioner of Internal Revenue, Mortimer M. Caplin, 
and by the Assistant Secretary of the Treasury, Stanley S. 
Surrey, are scheduled for Saturday and Sunday at 12:30 
p.M. There will be a reception at 7:30 and dinner-dance at 
9:00 on Saturday evening, August 5, in the Khorassan 
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KuROPE’S COAL AND STEEL 
COMMUNITY. By Louis Lister. New 
York: The Twentieth Century Fund. 
1960. $8.00. Pages 495. (Reviewed by 
William K. Coblentz, of the San Fran- 
Bar. Mr. Coblentz is a 1947 


graduate of the Yale Law School.) 


cisco 


The idea underlying the conception 
of a United States of Europe is very 
simple. It is the universal desire of 
all ordinary men and women to live 
their lives in peace, to bring up their 
children in freedom and to reap the 
just fruits of their day’s work. 

The machinery for a United Lurope 
has been set up, yet there are problems 
to be solved. It is an immense task 
which can and will be carried out step 
by step. Nor must we forget that in 
order to unite Europe, everyone, na- 
tions and individuals alike, must be 
prepared to make sacrifices of pride 
and—what is still more difficult—ma- 
terial sacrifices also. 

This is what was done on April 18, 
1951, 
European governments, France, Italy, 
Belgium, the Netherlands, West Ger- 
Luxembourg, 
treaty for the creation of the “Euro- 
Coal and Steel 
Popularly known as 


when representatives of six 


many and signed a 


pean Community”. 


the Schuman 


Plan, the treaty is a blueprint for a 
federal authority to which these six 
nations would cede most of the govern- 
mental powers they held over their re- 
spective coal and steel industries. 

In this fascinating book the author, 
who has first-hand knowledge of the 
community, examines the record in a 
factual and unbiased manner to see 
how it has worked out in actual prac- 
tice. 

Some of the findings are surprising. 
They show that in certain areas the 
community has accomplished little or 
nothing of what was originally hoped 
for it. In other areas it has gone far 
beyond what was expected. 

The economic union of Europe is 
today no longer an ideal or a hope; 
it is a practical and vital necessity, an 
essential condition upon which the 
existence of the European continent 
depends. In order to survive, Europe 
must, within a very short time, com- 
pletely recast her economic structure, 
a process which cannot be carried out 
within the old national frameworks. 

Europe possesses positive assets 
which still allow her to play in inter- 
national commerce a role of the first 
importance. The first of her assets is 
her culture, the skill of her workers, 


the excellence of her technicians, the 
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Room of The Hotel Chase. A final business session will be 
held on Monday, August 7, at 2:00 p.m. Technical sessions 
are scheduled for Tuesday, August 8, at 9:00 a.m. and 2:00 
p.M. The Tuesday morning session will feature discussions 
of the tax aspects of the use and abuse of the unin- 
corporated associations. The Tuesday afternoon technical 
session will discuss and evaluate key provisions recently 
proposed for incorporation in a federal statute governing 


state taxation under the commerce and due process clauses. 


incomparable enterprise of her inven- 
tors. Today, as yesterday, Europe re- 
mains the cradle of the great discov- 
eries of science and technique, even 
though she may not possess the ma- 
terial means of putting those discoveries 
to practical use. 

Yet Europe may possess those means. 
The present ascendancy of the United 
States is based, primarily, upon the 
fact that American industry has access 
to a vast market of 180,000,000 buyers 
and is therefore able to resort to mass 
production and to accept a low price 
for each unit of goods which it manu- 
factures, 

If Western Europe unites econom- 
ically it will form a single bloc of 
between 240,000,000 and 260,000,000 
people, Iceland to 
Sicily, a bloc with a population greater 
than that of the United States and al- 
most as great as that of Russia, dwell- 
ing in an area hardly less favored by 
nature than is the United States. 


stretching from 


raise the 
of living of its workers, 
achieve considerable technical prog- 


Europe can, therefore, 


standard 


ress, ensure full employment and recap- 
ture the world market for its exports 
if Europeans do all in their power to 
establish in the continent a single 
market and a single economic union 
which can alone enable them to develop 
modern industry on a sufficient scale. 
The Schuman Plan is the far-seeing 
statesmanship which is needed to build 
a framework for enduring peace. Cer- 
tain elements of national sovereignty 
must be sacrificed. With this statesman- 
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ship there is blended the practical 
realism which faces the facts as they 
are. The French themselves see the plan 
as a step toward an eventual European 
federation. In first announcing the 
proposal, M. Schuman declared, “This 
proposal will lay the first real founda- 
tion of a European Federation which 
is essential to the preservation of 
peace.” The same thought was repeated 
in the declaration by the ministers of 
the six signatory nations the day the 
treaty was signed. There is danger as 
there has been in all great experiments. 
But the treaty is, above all, an act of 
faith in the birth of a United Europe. 


The SCHOOL BUS LAW. By Theo- 
dore Powell. Middletown, Connecticut: 
Wesleyan University Press. 1960. $5.00. 
Pages 334. (Reviewed by Glenn M. 
Coulter, of the Detroit Bar. Mr. Coulter 
is a former President of the Detroit 
Bar Association and is now in his sec- 
ond term as Treasurer of the American 
Bar Association.) 

A case book study of this sort was 
bound to emerge following the deci- 
sions of our Supreme Court in the 
Pierce, Cochran, Everson, McCollum 
and Zorach cases dealing with inter- 
pretation of the First Amendment in 
relation to use of public funds for non- 
public and parochial schools. 

The Supreme Court, speaking 
through its majorities in these cases, 
has adhered to the church-state sep- 
aration principle. Strong minority 
opinions charge, however, that the sep- 
aration principle was circumvented in 
the Everson case by the child-benefit 
theory and in the Zorach case by the 
principle of co-operation. 

This book tells in case study ap- 
proach the story of what happened in 
the State of Connecticut when local 
Senate Bill 872 (to supply free bus 
service) was introduced in the Legis- 
lature on January 24, 1957. Altogether 
it appears that five bills dealing with 
public services for non-public school 
pupils were introduced in the 1957 
General Assembly of that state. 

We are fortunate that the author of 
this book begins by telling the story 
of local application in Connecticut of 
the Supreme Court decisions and of the 
actual practices in Connecticut prior to 


the introduction of this new legislation. 
The heart of the immediate state leg- 
islative controversy was, of course, de- 
veloped through the school bus bill. 

In thus presenting the national view, 
or the general setting, concerning the 
use of public funds to assist or ben- 
efit pupils in parochial or non-public 
schools the author has objectively stated 
the historical background in this coun- 
try which resulted in these basic deci- 
sions. In stating the viewpoints and ar- 
guments of both sides the author has 
avoided taking sides. He points out the 
arguments frequently made in support 
of public services for parochial school 
pupils to the effect that our democracy 
is based on a religious tradition; that 
parochial schools perform a_ public 
service and make possible tax savings; 
that Catholic parents using parochial 
schools because of religious convic- 
tions are subjected to double taxation; 
that there is already government aid 
to religion through the tax exemptions 
granted on church properties; and that 
it represents a species of discrimina- 
tion to refuse welfare benefits, such as 
health service, school lunches and trans- 
portation to parochial school pupils. 

The arguments used in the Court’s 
decisions referred to are well known 
and are summarized by long-standing 
arguments to the effect that the prin- 
ciple of separation of church and 
state prohibits public aid to parochial 
schools; that the encouragement of pa- 
rochial schools divides young people 
on religious lines; that public support 
for parochial schools could substan- 
tially weaken or destroy the public 
school system; that public education 
is for the benefit of all of society and 
not merely a service to parents; that 
the use of public funds for religious 
schools encourages non-religious rival- 
ry and political divisions on religious 
lines; and that the services usually 
sought initially of bus transportation 
will serve as an opening wedge in pro- 
curing public funds for textbooks, sup- 
plies, equipment, facilities and even 
the salaries of lay instructors. 

It is interesting to note that many 
local communities and cities, and many 
national organizations springing from 
Protestant and educational back- 
grounds, favor medical care and dental 
care for all children without discrimi- 
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nation if such services are provided as 
a health measure and administered by 
a public agency. It is also interesting 
to note that a number of local school 
districts now permit the use of public 
funds for the transportation of paroch- 
ial students. 

One of the interesting parts of the 
story about Connecticut is the fact that 
the Catholic Church and lay organiza- 
tions related or associated with it took 
an open position of positive action in 
the legislative struggle which occurred 
there in 1957. 

Against such a background we ob- 
serve the care with which the author 
has objectively stated the “legal set- 
ting” of the questions which developed 
in the State of Connecticut. Connecti- 
cut is a particularly challenging state 
because of many recent changes in the 
nature of its citizenship and in the 
nature of the religious beliefs of its 
present citizens as contrasted with those 
of Colonial days. The state represents 
a modernized intermixture of many 
interests and opinions because of this 
rapid growth and change in its types 
of citizenship. The part of this book 
which deals with an analysis of the in- 
ternal conditions of Connecticut pre- 
liminary to the legislative struggle is 
of great interest because we are re- 
minded of the many changes which 
are taking place in most of our states 
in relation to their types of populations 
and the nature of their religious affilia- 
tions and beliefs. 

There is a great deal of difficulty in 
reconciling opinions or in attempting 
to state any preponderant viewpoint of 
people about such issues. It seems, 
however, to be recognized, although 
not always conclusively that the view- 
point preponderantly accepted is that 
there is no objection under the First 
Amendment to the granting of general 
welfare benefits through the use of pub- 
lic funds, such as medical and dental 
care and hot lunches for all children in 
whatever schools they attend, whether 
public, private or parochial, but there 
is a very strong and perhaps prepon- 
derant conclusion amongst national or- 
ganizations in the field of education that 
free transportation to schools, free text 
books and school supplies are educa- 
tional and not welfare services. Un- 
fortunately this distinction is so diffi- 
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cult to recognize, and there is still so 
much emotion involved, that strong di- 
visions of opinion in relation to pro- 
posed legislation constantly occur along 
religious lines and such are intensified 
as legislative issues arise. 

Prior to the legislation of 1957 most 
of the local school attorneys in Con- 
necticut had pretty much given advice 
to the effect that public funds could 
not be used for parochial and non-pub- 
lic students in relation to transporta- 
tion, textbooks and school supplies. 
These opinions of local attorneys were 
carefully considered and were of course 
limited by the rulings of the U. S. Su- 
preme Court in its stated decisions. 

It is not necessary for the purpose 
of this review to dwell in detail on the 
legislative struggle which occurred in 
Connecticut. The reader will be inter- 
ested to know that so close was the 
sentiment in the House of Representa- 
tives it became necessary for the 
Speaker to break a tie vote of 133 on 
each side and thus secure an approval 
of this legislative bill. The passage of 
this School Bus Bill has now been ac- 
cepted in Connecticut but it is evident 
that the remainder of the fight still goes 
on and the present situation there is 
discussed in Mr. Powell’s book. 

This book is unique in giving such 
a detailed and careful analysis of the 
problems, in objectively stating both 
sides of the arguments which devel- 
oped in the legislative struggle and 
in pointing out the many problems 
which are not settled. It is evident that 
participants in state issues of this 
nature do not necessarily look to the 
Supreme Court for authoritative defini- 
tions of the Federal Constitution. It is 
also evident that local interest, local 
religious sentiment, local practices and 
many other factors emerge as such 
problems continue to unfold in the 
several states. In many cases there are 
ambiguous provisions of state constitu- 
tions and statutes which do not help in 
clarifying the problems. 

For those who are interested in pub- 
lic school law, and who are or may be 
confronted with similar problems of 
this nature, we highly recommend the 
careful study of this fine volume. It is 
f special value in consideration of new 
school aid legislation introduced in the 
Congress. 


- 
FREEDOM AND FEDERALISM. By 
Felix Morley. Chicago: Henry Regnery 
Co. 1959. $5.00. Pages 240. (Reviewed 
by Karl B. Lutz, of Pittsburgh, Penn- 
sylvania. Mr. Lutz is a patent lawyer, 
President of the Pittsburgh Patent Law 
Association and Secretary of the Sec- 
tion of Patent, Trademark and Copy- 
right Law of the American Bar Asso- 
clation.) 

Benjamin Franklin, when asked 
about the form of the new government 
of this country, replied “A republic if 
In this book Felix 
Morley examines the course of our 


you can keep it.” 


history since then and again raises the 
same grave question. 

He says that this year, when so many 
people are celebrating the centennial 
of the Civil War, is an “appropriate 
time to consider the probable longevity 
of this Republic, as conceived by its 
founders”. 

He outlines the careful study of his- 
tory which led the Founding Fathers to 
avoid a political “democracy”, which 
had always led to dictatorship and to 
a centralized government. He says 
“there is cause for concern in the fact 
that so many Americans have come to 
regard their Federal Republic as a cen- 
tralized democracy. And this concern 
is not lessened by noting that the com- 
munists describe their system as ‘dem- 
ocratic centralism’ operated through 
the medium of ‘Peoples’ Democracies’.” 

Morley believes that our Constitu- 
tion set up the best system of govern- 
ment ever devised by man to reconcile 
the requirement for political order with 
individual freedom. But he recognizes 
that right from the beginning it has 
been susceptible to a disease which he 
might well have called Rousseauean rot. 

He points out the important distine- 
tions between our federal republic, and 
the type of “totalitarian democracy” 
which has developed from the theoret- 
ical writings of Rousseau. He makes 
clear how this “warped genius” (whose 
reasoning on sociology started from 
the premise that the “noble savage” is 
superior to civilized man) developed 
the fiction of the “general will .. . 
which is always right . . . and if this 
single conclusion alone is ‘right’, then 
there can be no justification for politi- 
cal opposition”. From this basic prop- 
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osition Rousseau drew the corollary 
that “whosoever refuses to obey the 
general will must in that instance be 
restrained by the body politic, which 
actually means that he is forced to be 
free”. 


It soon follows that dissenters 
are “regarded as outlaws”. 

Morley says that “under the strain 
of our times the concept has revived 
to give doctrinaire support to the ruth- 
lessness of facism, of nazism and of 
communism. In all these cases the the- 
ory of government has been essentially 
that inspired by Rousseau: the denial 
of local self-government in behalf of 
centralized power . . . the progressive 
encroachment by the state on every 
form of free association to the end that 
the latter alone directs, proclaims and 
rules—but always with ironic lip serv- 
ice to ‘the people’ 7 

Morley believes that this Rousseau- 
ean rot is the basic cause of the ebbing 
strength of our Federal Republic. But 
he is not wholly pessimistic concern- 
ing the survival and eventual recovery 
of our sick federal system. As “Factors 
for Federalism” he lists: (1) the es- 
sentially local character of our politics; 
(2) the local loyalties which developed 
when federalism was virile; and (3) 
“the disillusion that springs from the 
all but inevitable failure of socialism 
to fulfill its glittering promises”. 

In Morley’s opinion, the question of 
the survival of the form of government 
set up by our Constitution is an open 
one. “It could be that the Federal Re- 
public is now undermined beyond hope 
of restoration, It could also be that the 
American people have had more than 
they want of totalitarian democracy 
and are turning against it as they ear- 
lier turned against Jacobinism.” 


EDERAL JURISDICTION AND 
PROCEDURE. By Harry G. Fins. 
Indianapolis: The Bobbs-Merrill Com- 
pany, Inc. 1960. $6.50. Pages xxii, 240. 
(Reviewed by Judge Joseph Sam 
Perry, of the United States District 
Court for the Northern District of Illi- 
nois, in Chicago.) 

Federal Jurisdiction and Procedure, 
a new publication by Harry G. Fins of 


the Chicago Bar, is a small volume 
which effectively covers the large field 
of its title. 
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The table of contents is actually a 
comprehensive and well-organized out- 
line which the author goes on to ex- 
pand in clear and concise language. 
The amount of practical information 
and helpful pointers which he has con- 
trived to pack into these pages is sur- 
prising. 

The chapter entitled “Jurisdiction in 
Civil Cases” deals with every phase of 
that subject. Short, quickly scanned 
paragraphs cover all types of jurisdic- 
tional problems which might arise. 
The reader is reminded that, once the 
United States District Court acquires 
jurisdiction, it becomes, in effect, a 
state court of general jurisdiction 
except in those instances where jur- 
isdiction has been restricted—e.g., the 
issuance of injunctions in labor con- 
troversies. The author never lets his 
reader forget that the United States 
District Court is a creature of Con- 
gress and that (with the exception of 
diversity cases) the attorney must 
search not only for the authority of 
the court to hear a case but must also 
look for restrictions upon its jurisdic- 
tion. A whole chapter is devoted to 
restrictions on jurisdiction. Every con- 
ceivable type of federal civil action 
which an attorney might have occa- 
sion to bring or defend is listed un- 
der two categories—(a) actions in 
which the United States District Court 
has concurrent jurisdiction with state 
courts, and (b) actions in which it has 
exclusive jurisdiction. 

The subject of jurisdiction is also 
presented as it relates to—diversity of 
citizenship in cases involving over 
$10,000; cases in which there is a fed- 
eral question and the amount involved 
is over $10,000; interpleader, both 
statutory and equitable; and actions 
over which the United States District 
Court has jurisdiction regardless of 
citizenship or amount. 

The matter of venue has been ad- 
mirably treated. It clarifies the distinc- 
tion between want of jurisdiction of 
the subject matter and want of juris- 
diction of the person due to lack of 
venue, and so will be very helpful to 
many who do not regularly practice 
in the federal courts. 

The attorney who is seeking pointers 
and direction in the field of criminal 
proceedings will find the chapter on 


that subject most instructive. He will 
find, succinctly stated, the answer to 
many of his inquiries in that field 
without having to wade through in- 
effectual generalizations or a long 
enumeration of statutes. So many penal 
statutes are on the books today that 
their enumeration in this book would 
have blurred the over-all picture. 

There is an excellent chapter on the 
subject of appellate practice which cov- 
ers appeals from the District Court to 
the Court of Appeals in all types of 
cases and sets forth the procedure to 
be taken on appeals to the Supreme 
Court in those instances where the right 
of appeal to that court exists either 
from the District Court or from the 
Court of Appeals. Among other things, 
the steps to be taken in petitions for 
certiorari to the Supreme Court are 
carefully presented. 

Other chapters of the book deal with 
federal corporations; bankruptcy; ad- 
miralty and maritime jurisdiction; 
three-judge district courts; habeas cor- 
pus; ancillary jurisdiction; service of 
process; removal from a state to a 
federal court; and civil proceedings. 
The subject of original proceedings in 
the United States Supreme Court is 
omitted, and wisely so, since it is of 
purely academic interest to all save 
some specialists in controversies be- 
tween states, the United States and 
states or foreign ambassadors, consuls 
and their attachés. Moreover, the au- 
thor does not attempt to deal with ad- 
ministrative law which would require 
special attention for each separate ad- 
ministrative field in order to conform 
to the regulations, procedure and prac- 
tice peculiar to each department of 
government, 

Each subject is presented for ready 
reference and is buttressed with many 
footnote citations to statutes, rules and 
governing cases. 

This book, I would say, meets the 
requirements of the person who once 
said that “In books it is the chief of 
all perfections to be plain and brief.” 
The novice, the attorney who is only 
occasionally in the federal courts, as 
well as the busy attorney to whom 
minutes mean dollars—all will find 
that this book provides a means of 
quick, handy and accurate reference 
on federal jurisdiction and procedure. 
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J oURNEY INTO CRIME. By Don 
Whitehead. New York: Random House. 
1960. $3.95. Pages 274. (Reviewed by 
Jerome T. Orans, of New York City. 
Mr. Orans is a graduate of the Colum- 
bia University Law School. He was 
admitted to the Bar in 1955 and has his 
law office in New York City.) 


This book is not required reading 
for the Bar, It is a collection of cap- 
sule whodunits gathered from police 
around the world, illustrating their di- 
verse methods of operation. The stories 
are very short and therefore make ideal 
reading for the many lawyers who find 
they can spare only minutes at a time 
for leisure reading. 


Mr. Whitehead, twice a winner of 
the Pulitzer Prize for newspaper re- 
porting, wrote an earlier book—The 
FBI Story—and is fully familiar with 
police operations and the obstacles in 
their way. He introduces each story, 
and his knack of briskly putting the 
story into perspective along with his 
ability to handle historical material, 
lends depth to his tales. For example, 
he deftly sketches the origin of Scot- 
land Yard in a few paragraphs at an 
appropriate spot. At another point he 
outlines the events and _ conflicting 
forces in South Vietnam surrounding 
the rise and decline of the famous Ba 


Cut. 


Mr. Whitehead is also informative 
when he describes the problems West 
Berlin authorities face in preventing 
espionage when a man can flee the 
jurisdiction merely by stepping across 
the street, and when he describes the 
methods of the Communist German au- 
thorities in their continuing attempt to 
subvert West German police. He is 
adept at reporting the methods of the 
Communist police of other countries 
and contrasting them with the methods 
of police in the free countries. 

A particularly illuminating section 
is that treating the problems facing 
police in the Far East. There the indi- 
vidual is often deterred from helping 
the police by fear of the swift and sure 
punishment the crime syndicates inflict 
upon informers. Criminals there oper- 
ate governments of their own—often 
better organized and more efficient 
than the national government—and 
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use graft as a constant weapon against 
the government. 

In another area of interest Mr. 
Whitehead tells of the services per- 
formed by Interpol, the International 
Criminal Police Organization. That 
agency, created to meet the threat 
posed by world-wide crime, co-ordi- 
nates information for police in Europe, 
the Middle East, North Africa and 
Brazil. It has information on and de- 
scriptions of over 100,000 individuals 
in its files. 

The author is particularly interested 
in counterfeiters. He includes three 
stories about them—and their motives 
are fascinating: One counterfeited 
German currency because he sought to 
be recognized as a master artist; an- 
other, a Jewish prisoner in a German 
concentration camp, counterfeited Eng- 
lish currency as part of a grand, but 
aborted, German plot to destroy the 
British economic structure—he acted 
to save the lives of other prisoners; 
the third, a Russian, counterfeited 
American money in Liechtenstein to 
prove that Americans are fools to make 
$100 bills the same size as $1 bills 
(other countries make larger denomi- 
nation bills larger in size). 

From these stories it becomes clear 
that there are more than a few ways 
to make a dollar, and that author 
Whitehead can tell of them skillfully. 


| LLINOIS PATTERN JURY IN. 
STRUCTIONS, CIVIL. Prepared by 
the Illinois Supreme Court Committee 
on Jury Instructions, Gerald C. Snyder, 
Chairman. Chicago: Burdette Smith 
Company. 1961. $20.00. Pages xxxvi, 
591. (Reviewed by Martha Stewart 
Yerkes, Consultant to the Committees 
on Standard Jury Instructions, Los 
{ngeles County Superior Court.) 


Of recent years a growing number 
of states have shown increasing inter- 
est in the development of simple stand- 
ardized jury instruction forms similar 
to those originated by the Los Angeles 
County Superior Court for use in Cali- 
fornia. Uniform instructions have been 
compiled for Utah, Wisconsin and 
lowa. They are in course of prepara- 
ion in Minnesota and Washington. 
Now with the publication of //linois 








Pattern Jury Instructions, Civil, a 
major jurisdiction is added to those 
approving the brief, definitive state- 
ment of law rather than the prolix 
hypothesized fact instruction, and a 
work of major value is added to the 
library references in this field of ju- 
dicial administration. 

It is the product of a study extend- 
ing over a period of more than three 
years by a committee consisting of law 
professors, judges and lawyers, having 
as its chairman a distinguished trial 
attorney. The Illinois Supreme Court 
endorsed the work by adopting Rule 
25-1 which directs that instructions 
from this compilation shall be used 
whenever applicable. 

Careful planning and sound scholar- 
ship have obviously gone into the mak- 
ing of this book. The emphasis, quite 
properly, is on negligence with a good 
coverage of topics likely to arise in ac- 
tions for personal injury. Among the 
most valuable features are illustrative 
sets of instructions for various cases 
including a hypothetical pedestrian and 
motor vehicle case, a right angle auto 
collision with multiple plaintiffs and 
agent and principal defendants, and an 
FELA action. In each the suggested 
charge is both comprehensive and con- 
cise, and exemplifies the proposition 
that the needs of the jury are best 
served when the number and length of 
instructions are held to the minimum. 


The language of the instructions is 
frequently conversational. Sentences 
are short. Structure is simple. Having 
once stated a proposition, the drafts- 
men refrain from reiterating it in other 
words. When occasionally there is a 
reversion to the more familiar instruc- 
tional gobbledygook as, for instance, 
in No. 12.05 relating to intervening 
cause, the fault may lie in the legal 
theory involved rather than its exposi- 
tion. The committee set out to produce 
“unslanted” instructions. It appears to 
have done this. It also has made spe- 
cific recommendations against various 
argumentative instructions and those 
which single out particular items of 
evidence. 

The forms are liberally annotated 
with “Notes for Use” and “Comments”. 
These greatly enhance the usefulness 
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of the book which on some subjects 
approaches a restatement of the law in 
its limited field. This is necessarily a 
goal for such a work. No matter how 
fully a judge may privately agree that 
law is the hypostasis of a prophecy 
and certainty in the law an illusion, 
when he instructs a jury he must act 
on a contrary premise and state the 
law dogmatically in certain terms. To 
this end the volume under review 
should serve as an exemplary working 
tool both in Illinois and, to the extent 
it reflects the common law, in other 
states. It should also be a challenge to 
change in those states where fact in- 


struction is still the accepted practice. 


(LONGRESS AND THE AMERICAN 
TRADITION. By James Burnham. 
Chicago: Henry Regnery Co. 1959. 
$6.50. Pages 363. (Reviewed by James 
H. Clarke. Mr. Clarke is a partner in 
a Portland, Oregon, firm. He was ad- 
mitted to the Bar in 1951.) 


This book is relevant to a central 
problem of our time, namely, whether 
a free society is compatible with the 
requirements of national security. Our 
current preoccupation with the prob- 
lem of security justifies a volume 
which, by emphasizing freedom in his- 
torical terms, can give the reader an 
increased sense of national direction. 
For it is the direction of American gov- 
ernment which alarms Mr. Burnham. 


It is the author’s argument that the 
revitalization of the national legislature 
is a prerequisite to the preservation of 
freedom. In a preliminary historical 
analysis, he argues that when the Con- 
stitution was adopted and with few 
(but perhaps decisive) deviations prior 
to 1933, Congress, not the Executive, 
was the center of government. Indeed, 
he suggests that historically the Pres- 
ident is little more than the agent of 
the legislature. His historical argument, 
based in part upon a judicious selec- 
tion of evidence from a much larger 
record, is nonetheless convincing. One 
doubts, however, whether the historical 
approach carries much impact under 
present conditions. The question is of 
the weight—not the relevancy—of his 
analysis. 
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His central theme is philosophical. 
He argues that free government is 
necessarily diffused government, and 
he describes the divided system of the 
Federal Government, the division of 
powers between the Federal Govern- 
ment and the states, and the reserved 
powers clause. This structure, he says, 
has been subverted in recent times in 
favor of the executive branch. The re- 
sulting collapse of Congress has been 
accompanied by the collapse of other 
intermediate institutions which former- 
ly protected the citizen from the federal 
executive, particularly the states and 
the courts, and leaves the nation today 
exposed to the tyranny and excesses of 
democratism. The principal areas of 
remaining congressional authority to 
which he directs attention and which, 
he suggests, are the roads to revival, 
are the powers of the purse and of 
investigation. 


The author sees positive value in the 
obstructive function of Congress, which 
stands in opposition to the increasing 
democratism of the presidency. A re- 
vitalized Congress, divided by geog- 
raphy and 
economic and social interests rather 
than the indistinct mass voter, is, he 
feels, the only institution which can 


representing conflicting 


maintain our government as one con- 
ducted for all our people, not a mere 
mechanically tabulated majority. 


This thesis questions basic political 
assumptions of our time. Its value is 
reduced by the author’s failure to come 
to grips with the problem of national 
security or to discuss the emergence of 
other non-legal intermediate institu- 
tions which perform genuine political 
functions. 


In emphasizing the injustice of gov- 
ernment by an unchained democracy, 
he overlooks the gross immorality of 
minority rule exhibited in legislative 
practices which sometimes permit a 
minority effectively to veto national 
policies. He ignores the question wheth- 
er such practices are not themselves a 
cause of Congress’ decline. Congress 
is perhaps regarded as a meddling old 
woman, not because it has failed to 
assert its authority, but because it has 
done so in a manner which ignores the 
decisions of the ballot box. 


i 
Fepera TAX LAW CHANGES, 
1960. Chicago: Commerce Clearing 
House, Inc. 1960. $1.00. Pages 80. 
(Reviewed by Rolla D. Campbell, Har- 
vard, A.B. 1917, LL.B. cum laude 
1920. He has practiced law in Hunt- 
ington, West Virginia, since his admis- 
sion to the Bar in 1920.) 

This pamphlet prompts a number of 
observations apart from a detailed de- 
scription of the contents. For example, 
in spite of the mounting cry for sim- 
plification of the tax code, with each 
Congress the code becomes more com- 
plex, and by so doing, creates the need 
for increasing specialization by tax 
practitioners. Without drastic reduc- 
tion in the progressive rates of taxa- 
tion, simplification of the tax code is 
an idle dream. The tax code is dy- 
namic, being constantly changed by 
additions, deletions, and amendments 
by the Congress, and amplified and ex- 
plained by court decisions, regulations 
and revenue rulings. As the code be- 
comes more complex, greater impor- 
tance must be attached to the explana- 
tory matter contained in committee re- 
ports. Finally, amendments of the code 
can still be obtained by those enter- 
prising taxpayers who know what they 
want and take the trouble to present 
their arguments in convincing form to 
the tax writing committees. 


The pamphlet contains, in Part I, an 
explanation of the contents of the three 
omnibus bills signed by the President 
on September 14, 1960; in Part II, the 
text of the three omnibus bills; in Part 
III, an explanation of other 1960 in- 
come and excise tax acts, but without 
the texts of the acts, and a brief dis- 
cussion of four bills considered but not 
enacted. 

Of the various measures enacted, by 
all odds the most important is that 
adding real estate investment trusts to 
the same favored tax status enjoyed 
by regulated investment companies. 
Heretofore, investments in improved 
real estate could not be pooled by many 
small investors except in corporate 
form or in syndicates or trusts which 
were considered as associations tax- 
able as corporations, the profits of 
which are taxed twice, once when 
earned and again when distributed. 
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Now, if a trust can fit the rather com- 
plex requirements of the new statute, it 
can deduct the earnings distributed to 
beneficiaries if it distributes 90 per 
cent or more of its earnings and can 
pass capital gains to beneficiaries as 
capital gains. The trust is only taxable 
on the income retained and not distrib- 
uted. This enactment removes a road 
block to pooled investments in revenue- 
producing real estate, and it seems fair 
to say that a proliferation of real estate 
investment trusts may be expected after 
January 1, 1961, when this amend- 
ment became effective. A comprehen- 
sive knowledge of this new addition to 
the tax code should be rewarding to 
tax practitioners. 

A badly needed amendment to define 
and make certain the so-called “cut-off” 
point in computing gross and taxable 
incomes for determining the percent- 
age depletion deduction of certain 
mineral-producing taxpayers was also 
adopted. It will terminate much exist- 
ing uncertainty and litigation for many 
of the mineral industries, 

A number of other important 
changes are also included, among 
which, for example only, are the end- 
ing of the double deduction of state 
property taxes resulting from state stat- 
utes advancing assessment dates so 
that two fall in the same taxable year, 
the relieving of many individuals from 
filing declarations of estimated tax, the 
liberalization of the foreign tax credit 
by allowing an “all-country” limitation, 
and the requirement that domestic cor- 
porations furnish the Commissioner 
with certain information on their other 
subsidiaries. These, as well as the other 
amendments included, deserve careful 
examination by all tax practitioners. 

In the floor consideration of certain 
provisions included in the omnibus 
bills, the Senate voted on a number of 
important proposed amendments to the 
tax code, most of them being adverse 
to taxpayers. The pamphlet does not 
mention such votes, but they are im- 
portant to taxpayers and to the tax Bar 
as indicating the direction of political 
winds. It is to be hoped that future 
pamphlets of this sort will include such 
votes on measures which failed of pass- 
age. 

Truly, the tax practitioner must run 
fast in his reading if he desires to keep 
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ibreast of the changes constantly be- 
ing made in the tax laws. The pam- 
phlet here reviewed will ease the effort 
required. 


REDERICK WILLIAM MAITLAND 
AND THE HISTORY OF ENGLISH 
LAW. By James R. Cameron. Norman: 
University of Oklahoma Press. 1961. 
$4.00. Pages 214, (Reviewed by Ray 
D. Henson, Counsel of the Continental 
{ssurance Co., of Chicago.) 


Within the past four years, five col- 
lections of Maitland’s writings have 
appeared in England and the United 
States. We now have a book devoted to 
assessing Maitland’s contributions to 
the history of English law. It is safe to 
say that no other historian, more than 
fifty years after his death, has received 
so much attention. This is all the more 
remarkable that 
Maitland was not a narrative historian 


when we consider 
who could expect to be read by the 
many, but rather a historian of ideas 
and institutions, who could expect to 
interest only the few. Had he been a 
painter, he might have been a pointil- 
list like Seurat: many 
points he created magnificent verbal 
canvases of great elegance where the 
whole was indisputably more than the 


from small 


sum of its parts. 


In stabbing phrases, Maitland pierced 
It fell to him, as it 
has to few historians, to reconstruct 


the mists of time. 


the past from genuinely important and 
original sources. This work he _per- 
formed with meticulous brilliance. He 
said, “We are careful of costume, of 
armour and architecture, of words and 
forms of speech. But it is far easier to 
be careful of these things than to pre- 
vent the intrusion of untimely ideas. . . 
lf, for example, we introduce the 
persona ficta too soon, we shall be do- 
ing worse than if we armed Hengist 
and Horsa with machine guns or pic- 
tured the Venerable Bede correcting 
In this brief 
quotation we see the germ of his 


proofs for the press.” 


uniquity: a scrupulous regard for facts, 
a concern for the reliability of ideas 
maginatively derived from facts, the 





*It is also distressing that Mr. Henson’s name 
vas misspelled as “Benson” when we reviewed 
is book, Landmarks of Law in our January, 
461, issue.—The Editors. 


concrete example that gives point to a 
generalization, and a touch of humor 
that enlivens even the dullest subject. 


In this agitated age in which we live, 
no one but Maitland could interest a 
busy lawyer in medieval legal history, 
but in his of the 
greatest master of legal history we have 


hands—the hands 
ever had—we can be fascinated by the 
complexity and continuity of our socio- 
legal past. 

It remains to be said, though, that it 
is Maitland who ought to be read. 
Professional legal historians will be 
interested in Professor Cameron’s 
views on how well Maitland’s researches 
and conclusions have stood the test of 
time—quite well, in general—but there 
is little here for a lawyer who has not 
read the sources which are discussed. 
(And it is, of course, a bit distressing 
to find Maitland’s first name misspelled 
in the title of a book devoted to him 
and his work.*) This book does, how- 
ever, contain the best bibliography of 
writings by and about Maitland which 
is currently available. 

By all means Maitland ought to be 
reac and re-read. The recent collections 
of his work edited by Robert Living- 
ston Schuyler, Helen M. Cam and 
V. T. H. Delany are all readily avail- 
able. They contain generous selections 
of his writings and, in shorter com- 
pass, about as much solid historical 
evaluation as there is in Frederick 
William Maitland and the History of 
English Law. 


PROFESSIONAL NEGLIGENCE. By 
Thomas G. Roady, Jr., and William R. 
Anderson. Nashville, Tennessee: Van- 
derbilt University Press. 1960. $10.00. 
Pages 333. (Reviewed by Gibson B. 
Witherspoon, of the Meridian, Missis- 


sippi, Bar,’“Mr. Witherspoon is Associ- 
ate Editor of the Commercial Law 
Journal.) 


Annually the number of cases involv- 
ing negligence of a member of some 
profession increases. The growing use 
and importance of professional liabil- 
ity insurance is proving a unifying 
force in considering the problems of 
negligence liability for the various 
Because of the 


professions. large 
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awards of many of the recent verdicts, 
the appearance of this volume cover- 
ing many professions is most propi- 
tious. The need for a single volume 
covering this subject matter has been 
ably fulfilled. Not only are the chapters 
non-partisan, but they are compiled in 
a careful, scholarly and balanced style, 
and are not merely interesting but dis- 
tinctively useful and practical. 

Over half of the volume is devoted 
to the medical practitioner, malpractice 
cases, and this includes pharmacists. 
Certainly numerically the doctors are 
the most popular profession as targets 
for tort suits. Despite powerful lobbies 
and highly paid public relations coun- 
selors, thousands of actions are com- 
menced annually against physicians 
and surgeons. Certainly not all of these 
present meritorious allegations, but a 
substantial portion represent a failure 
to “abstain from whatever is deleteri- 
ous and mischievous” or a failure to 
use proper care in the treatment of the 
patient. Developments in the English 
law, the care required and the modern 
techniques in the preparation and trial 
discussed 


are fully with exhaustive 


references to reported decisions. 


The chapter entitled, “The Attor- 
ney’s Liability for Neghgence” by 
John Wade of the Vanderbilt 


School of Law is exceptionally well 


Dean 


written and presents the entire problem 
in a peerless, condensed summary. The 
duties, breach, causal connection and 
resulting damages are all ably pre- 
sented in an enlightening presentation 
with well selected and illustrative cita- 
tions from many jurisdictions. The 
American Bar Association’s Canons of 
Ethics 28 and 29 are appraised in con- 
with deterring an 


nection attorney 


from proceeding against a fellow- 


lawyer. 

In separate chapters, each prepared 
by an authority, the negligence prob- 
lems of abstracters, accountants, archi- 
tects, artisans and tradesmen, funeral 
directors, insurance agents, brokers 
and teachers are clearly presented with 


footnotes of many leading cases. 


Certainly this excellent presentation 
of professional tort liability deserves a 


space in your library. 


Vol. 47 507 








Review of Recent 
Supreme Court Decisions 


Antitrust law... 
publicity campaigns 

Eastern Railroad Presidents Confer- 
ence V. Noerr Motor Freight, Inc., 365 
U. S. 127, 5 L. ed. 2d 464, 81 S. Ct. 
523, 29 Law Week 4191. (No. 50, de- 
cided February 20, 1961.) On writ of 
certiorari to the United States Court 
of Appeals for the Third Circuit. 
Reversed. 

Publicity campaigns to influence the 
passage and enforcement of legislation 
do not violate the Sherman Act, the 
Supreme Court held in this unusual 
legal clash between the railroads and 
the trucking industry. 

A Sherman Act suit for treble dam- 
ages was filed against twenty-four East- 
ern railroads, the Eastern Railroad 
Presidents Conference and a_ public 
relations firm by forty-one Pennsyl- 
vania truck operators and their trade 
association, The complaint alleged that 
the publicity campaign conducted by 
the railroads was designed to foster the 
adoption, retention and enforcement of 
laws against the truckers and was 
“vicious, corrupt, and fraudulent” and 
motivated solely by a desire to injure 
the truckers and eventually drive them 
out of business, The railroads admitted 
that they had conducted a publicity 
campaign designed to influence state 
laws relating to truck weight limits 
and tax rates on heavy trucks and to 
encourage more rigid enforcement of 
state laws penalizing trucks for over- 
weight loads, but they denied that 
the campaign was motivated by any 
desire to destroy the trucking business 
as a competitor. The railroads also 
counterclaimed, alleging that the truck- 
ers themselves had violated the Sher- 
man Act by a malicious publicity cam- 
paign of their own. The trial court held 
that the railroads’ campaign had vio- 
lated the act while the truckers’ had 





Reviews in this issue by Rowland Young. 





not. The court held that mere efforts 
to influence the passage of legislation 
or the enforcement of existing law were 
not illegal, but it found that the only 
purpose of the railroads’ campaign was 
to destroy the truckers as competitors 
and that the campaign itself was fraud- 
ulent in that the publicity was made to 
appear as the spontaneously expressed 
views of independent persons and civic 
groups, when as a matter of fact, the 
material was largely prepared by the 
railroads and their public relations 
firm. The court also found that the 
overriding purpose of the campaign 
was to destroy the truckers’ good will 
among the general public and their 
customers. The Court of Appeals af- 
firmed. 

The Supreme Court reversed in a 
unanimous opinion written by Mr. 
Justice Black. The Court pointed out 
that a restraint on trade or monopoliza- 
tion that results from valid govern- 
mental action is no violation of the 
act. It was equally clear, the Court 
went on, that the statute “does not 
prohibit two or more persons from as- 
sociating together in an attempt to per- 
suade the legislature or the executive 
to take particular action with respect to 
a law that would produce a restraint 
or a monopoly, and if the Sherman 
Act were interpreted otherwise, grave 
constitutional issues would arise. 

Specifically, the Court could see no 
violation of the act even if the rail- 
roads’ sole purpose in influencing the 
passage of laws was to destroy the 
truckers. “It is neither unusual nor 
illegal for people to seek action on 
laws in the hope that they may bring 
about an advantage to themselves and 
a disadvantage to their competitors”, 
the Court remarked. 

As for the use of the so-called third- 
party technique in the railroads’ cam- 
paign, the Court said that while it fell 
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“far-short of the ethical standards gen- 
erally approved in this country”, it was 
not a violation of the Sherman Act. 
“Insofar as that Act sets up a code of 
ethics at all, it is a code that condemns 
trade restraints, not political activity”, 
the Court declared. 

The Court could also find nothing in 
the record that the railroads attempted 
directly to persuade anyone not to deal 
with the truckers. Instead, the rail- 
road’s efforts were all directed to 
charges that heavy trucks injure roads, 
violate the laws and create traffic haz- 
ards, and to arguing that the truckers 
should pay a fair share of the costs of 
rebuilding the highways and that they 
be compelled to obey the laws on 
weight limits. The lower court’s finding 
that the railroad’s campaign was in- 
tended to and in fact did injure the 
truckers in their relations with the pub- 
lic only means that the truckers sus- 
tained some incidental injury in the 
campaign and that the railroads hoped 
that this might happen, the Court said. 
The Court added that there might be 
situations in which a publicity cam- 
paign ostensibly directed toward influ- 
encing governmental action might be 
an effort to cover an attempt to inter- 
fere directly with a competitor so that 
the Sherman Act would be violated, 
but this was no such case, 

The case was argued by Philip Price 
and Hugh B. Cox for petitioners and 
by Harold E. Kohn for respondents. 


Constitutional law... 
legislative investigations 
Wilkinson v. United States, 365 U.S. 
399, 5 L. ed. 2d 633, 81 S. Ct. 567, 
29 Law Week 4201. (No. 37, decided 
February 27, 1961.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Fifth Circuit. Affirmed. 
This decision upheld _petitioner’s 
conviction of contempt for refusal to 
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answer a question asked of him by a 
subcommittee of the House Committee 
on Un-American Activities. 

The Committee was holding hearings 
in Atlanta, Georgia, to investigate the 
extent, character and objects of the 
Communist colonization and _ infiltra- 
tion of the textile and other industries 
in the South. The petitioner was pres- 
ent and heard the committee chairman 
orally summarize the purposes of the 
hearings as contained in resolution of 
the Committee passed in the spring of 
1958. When it was his turn to testify 
petitioner stated his name but refused 
to give his residence address or to say 
whether he was a member of the Com- 
munist Party, saying, “As a matter of 
conscience and personal responsibility, 
I refuse to answer any questions of this 
committee.” He was indicted and con- 
victed of contempt, and the conviction 
was sustained by the Court of Appeals. 

Speaking for the Supreme Court, Mr. 
Justice Stewart affirmed the conviction. 
The Court said that, while House Rule 
XI, creating the Committee, might be 
too broad to state precisely the subject 
under inquiry the resolution creating 
the subcommittee was explicit, and 
there was no doubt that investigation 
of Communist activities was within the 
Committee’s intended authority. 

Petitioner had contended that the 


of the 


authorized harassment 


purpose Committee was un- 


and exposure 
because of his stand in favor of abol- 
ishing the Committee. To this the Court 
replied that there was nothing to indi- 
cate that Congress intended to immu- 
nize from interrogation all those op- 
posed to the existence of the Un-Ameri- 
can Activities Committee. The Court 
also rejected the argument that the 
subcommittee was not pursuing a legis- 
lative purpose—the chairman’s opening 
statement showed that it was, the Court 
said. The Court also made short shrift 
of the contention that the question 
asked was not pertinent to the subject 
under “It is difficult to 
imagine a preliminary question more 


discussion: 


pertinent to the topics under investiga- 
tion than whether petitioner was in 
fact a of the 
Party”, the Court observed. 
Finally, 


member Communist 


First 
Amendment violations, contending that 


petitioner asserted 


his activities consisted of participating 


in public criticism of the Committee 
and attempts to influence public opin- 
ion to petition Congress for redress. 
To this the Court said that, simply be- 
cause he was engaged in lawful con- 
duct, there was no reason why his Com- 
munist activities in connection there- 
with could not be investigated. The 
petitioner's First Amendment claims 
were held to be indistinguishable from 
those in Barenblatt v. United States, 
360 U. S. 109 (1959). 

Mr. Justice Black, 
Chief Justice and Mr. 


wrote a 


joined by the 
Justice Douglas, 
which 
agreed with the Court that petitioner’s 


dissenting opinion 


indistin- 
guishable from the Barenblatt decision, 


constitutional claims were 
and argued that that decision should 
be overruled. 

Mr. Justice Douglas, joined by the 
Chief Justice and Mr. Justice Black, 
also wrote a dissenting opinion which 
argued that the subcommittee was using 


its power to harass those who criticized 


it, and this, it was said, went beyond 


the scope of the powers granted it by 
the Congress. 


Mr. Justice Brennan wrote a dissent- 
ing opinion in which Mr. Justice Doug- 
las joined. This opinion declared that 
the Committee failed to lay adequate 
foundation for the questions which, it 
was exercise of 


claimed, concerned 


First Amendment rights. 

The case was argued by Rowland 
Watts for petitioner and by Kevin T. 
Maroney for respondents. 


Constitutional law .. . 
legislative investigations 
Braden v. United States, 365 U. S. 
431, 5 L. ed. 2d 653, 81 S. Ct. 584, 
29 Law Week 4210. (No. 54, decided 
February 27, 1961.) On writ of certi- 
orari to the United States Court of 
Appeals for the Fifth Circuit. A firmed. 
This v.as a companion case to No. 37 
and the petitioner was a witness at the 
same Atlanta hearings conducted by 
the subcommittee of the House Un- 
American Like 
Wilkinson, this petitioner refused to 


Activities Committee. 


answer questions about his membership 
in the Communist Party. 

Petitioner sought to distinguish this 
case from the Barenblait decision, argu- 
ing that here the Committee did not 
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have a proper legislative purpose, but 
rather was bent on persecuting him for 
publicly opposing its activities. From 
this, he argued that the inquiry into his 
personal and associational conduct vio- 
lated his First Amendment freedoms. 


Mr. Justice Stewart, again speaking 
for the Court, pointed out that the 
Barenblatt opinion did not confine con- 
gressional investigation to overt crimi- 
nal activity, but upheld an investiga- 
tion of Communist activity in educa- 
tion. Information as to the extent of 
Communist propaganda in the South- 
ern states was surely not constitution- 
ally beyond the subcommittee’s inquiry, 
the Court said. 


The petitioner had raised two fur- 
ther points: (1) that it should have 
been left for the jury to determine 
whether the questions asked by the 
subcommittee were pertinent to the 
subject under inquiry and (2) he could 
not be convicted because in refusing 
to answer, he had relied upon his un- 
derstanding of previous decisions of 
the Court. To this the Court said that 
both contentions were foreclosed by 
Sinclair v. United States, 279 U. S. 
263. It was proper for the trial court 
to determine the question of pertinency 
as a matter of law, the Court went on, 
and moreover petitioner’s counsel ac- 
quiesced in the procedure. And a mis- 
taken view of the law was not a defense 
to the failure to answer the questions, 
the Court declared. 


Mr. Justice Black, joined by the 
Chief Justice and Mr. Justice Douglas, 
wrote a dissenting opinion again strong- 
ly urging that Barenblatt be overruled. 
In the view of the dissent, Barenblatt 
was a specimen of a trend toward sacri- 
ficing individual freedom of religion, 
speech, press, assembly and petition to 
governmental control. 

Mr. Justice Douglas, joined by the 
Chief Justice and Mr. Justice Black, 
wrote a dissenting opinion which ar- 
gued that the petitioner was entitled to 
rely upon the Supreme Court’s opin- 
ions which preceded Barenblatt, a case 
that had not been handed down at the 
time he was asked to testify. 

The case was argued by Leonard B. 
Boudin and John M. Coe for petitioner 
and by J. Walter Yeagley for the re- 


spondent. 
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Criminal law... 
bribery 

United States v. Fruehauf, 365 U. S. 
146, 5 L. ed. 2d 476, 81 S. Ct. 547, 
29 Law Week 4187. (No. 91, decided 
February 20, 1961.) On appeal from 
the United States District Court for. the 
Southern District of New York. Re- 
manded, 


This was an appeal from the ruling 
by a Federal District Court dismissing 
an indictment that charged the appel- 
lees with bribery of a labor union 
officer in violation of Section 302(a) 
of the Labor Management Relations 
Act of 1947. The act makes it unlaw- 
ful for “any employer to pay or de- 
liver, or to agree to pay or deliver, any 
money or other thing of value to any 
representative of any of his employees 
who are employed in an industry af- 
fecting commerce”. The District Court 
dismissed, ruling that the alleged bribe 
was a loan. 


The union officer was Dave Beck. 
The other defendants were in the truck- 
ing business and therefore employers 
in an industry affecting commerce. 
Beck asked one of the other defendants 
for a loan of $200,000, which was 
eventually arranged by a complex 
transaction involving transfers of funds 
among the several firms involved, one 
firm finally giving Beck a check for 
$200,000 for which he gave a promis- 
sory note bearing 4 per cent interest. 
He later repaid the principal but paid 
only about half the interest due. 


At the beginning of the trial, the 
judge read lengthy excerpts from the 
Government’s trial memorandum and 
then declared that in his view, the state- 
ment by the Government “is a judicial 
admission that the transaction was a 
loan”. He then granted a motion to 
dismiss the indictment. The Govern- 
ment appealed direct to the Supreme 
Court under the Criminal Appeals Act. 


The opinion of the Supreme Couri 
was delivered by Mr. Justice Frank- 
furter. The Court noted that, while the 
sole question presented to the Court by 
the Government’s jurisdictional state- 
ment was “whether a loan of money 
comes within the... prohibitions” of 
the statute, the Solicitor General had 
taken the position that there were at 
least two issues before the Court: 


whether any loan was covered by the 
statute and whether this loan was so 
covered. The Solicitor General had de- 
clared that “the Court may properly 
take account in disposing of this case 
of the salient facts with respect to the 
transaction, as developed by the prose- 
cutor before the district judge and as 
taken into account by the district judge 
in dismissing the indictment”. The 
Court declared that this left the ques- 
tion presented to it uncertain. There 
were five possible theories of the case 
that might violate the statute, the 
Court went on—the Government might 
contend that the loan was a sham, or 
that the bribe consisted of the unpaid 
portion of the interest, or that the lend- 
ing of a large sum at less than commer- 
cial rates effected a delivery to Beck of 
the difference between the commercial 
interest and the interest agreed upon, 
or that the benefit of the money in 
hand was in itself a bribe, or that all 
loans violate the statute. The Court said 
that it was uncertain which of these 
possible theories the trial judge and the 
Government regarded as still open, and 
ac:ordingly it felt that the appeal really 
amounted to a request for an advisory 
opaxion. The Court concluded that 
there was an insufficient basis for exer- 
cising its jurisdiction on direct appeal, 
and accordingly it set aside the ruling 
dismissing the indictment and remand- 
ed the case for trial. 

Mr. Justice Stewart wrote a dissent- 
ing opinion which argued that the dis- 
missal of the indictment was placed 
squarely upon the district court’s con- 
struction of a criminal statute and that 
the question of the valid legality of a 
loan of money under the statute should 
be settled. 


The case was argued by S. Hazard 
Gillespie, Jr., for petitioners and by 
Louis Nizer for respondents. 


Evidence... 
impeachment of witness 

Campbell v. United States, 365 U. S. 
85, 5 L. ed 2d 428, 81 S. Ct. 421, 
29 Law Week 4113. (No. 53, decided 
January 23, 1961.) On writ of certi- 
orari to the United States Court of 
Appeals for the First Circuit. Judgment 
vacated and cause remanded. 


This case arose under the Jencks 
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Act, 18 U.S.C. §3500, which requires 
a trial judge, upon defendant’s motion, 
to “order the United States to produce 
any statement ...of the witness in the 
possession of the United States” which 
is relevant to the direct testimony of 
a government witness. 


In a trial for bank robbery in the 
United States District Court for the 
District of Massachusetts, the court or- 
dered the Government to produce a 
document described on cross-examina- 
tion by one of its witnesses. The de- 
fense desired the document to impeach 
the witness. The Government denied 
having possession of such a document, 
but admitted possession of a report of 
an interview by an FBI agent with the 
witness. It contended, however, that 
this report fell outside the statute. Out 
of the hearing of the jury, the trial 
judge conducted a hearing on the ques- 
tion of ordering production of this 
document and announced that he would 
require its production if it was the 
original or a copy of a statement that 
the witness had read and approved or 
if it was a contemporaneously recorded 
substantially verbatim recital of the 
witness’s oral statement. However, the 
judge refused to call the FBI agent 
who had interviewed the witness to 
clear up the question what had _ be- 
come of the original document, indi- 
cating that it was for the defense to 
call him as their witness if his testi- 
mony would support their motions. In- 
stead of calling the agent, the judge 
ordered the document shown to the 
witness who stated that he had never 
seen it before and that it differed from 
the story he had given the agent: 
“There are things in there turned 
around.” The judge then ruled that he 
would not order the delivery of the 
interview report and denied a motion 
to strike the witness’s testimony. The 
ruling was sustained by the Court of 
Appeals. 


Mr. Justice Brennan, speaking for 
the Supreme Court, held that the trial 
judge had erred both in failing to call 
the FBI agent who had interviewed the 
witness and in permitting the witness 
to see the interview report. The in- 
quiry was not an adversary proceeding, 
the Court said, it was simply a pro- 
ceeding necessary to aid the judge to 
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discharge his duty of enforcing the 
statute—it was the duty of both the 
prosecution and defense at this point 
to come forward with relevant evidence 
to assist the judge, and it was there- 
fore error to place upon the defendant 
the burden of producing evidence— 
either the judge should have called the 
agent, or he should have required the 
Government to produce him, the Court 
declared, since the Government knew 
of the 
and the defense in cross-examination 


the contents interview report 
had shown a prima facie case of its 
entitlement to a statement. 

Further, the Court said that allowing 
the witness to read the interview re- 
port was error because the question to 
be determined was whether the defense 
should have the document to use in 
impeaching the witness. For example, 
the Court pointed out, the witness had 
positively identified the defendants as 
the robbers in direct; yet the interview 
report stated that he was unable to 
describe one of them. 


The Court remanded with instruc- 
tions for new findings on the question 
of the inspection of the document by 
the defense: if the District Court finds 
that the new inquiry reaffirmed its for- 
mer holding, it is to enter a new judg- 
ment of conviction; if it concludes that 
the Government should have been re- 
quired to deliver the interview report, 
then it is to order a new trial. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, Mr. Justice Harlan 
and Mr. Justice Whittaker, wrote an 
opinion concurring in part and dissent- 
ing in part. This opinion disagreed that 
the judge had any duty to call the FBI 
agent, but it agreed that it was im- 
proper to allow the witness to see the 
interview report. 

The case was argued by Melvin 5S. 
O'Donnell 
for petitioner and by Roger G. Connor 


Louison and Lawrence F. 


for respondent. 


Evidence... 
federal agents 

Wilson v. Schnettler, 365 U. S. 381, 
5 L. ed. 2d 620, 81 S. Ct. 632, 29 Law 
Week 4232. (No. 182, decided Febru- 
ary 27, 1961.) On writ of certiorari to 
the United States Court of Appeals for 
the Seventh Circuit. Affirmed. 


This case, which contains echoes of 
the “silver platter” problem, shows the 
Court’s continuing split over the pro- 
priety of the use in evidence of ma- 
terials seized by police officers under 
that 
constitutional rights. 


circumstances allegedly violate 

In the case, federal narcotics agents 
arrested the petitioner without a war- 
rant in Cook County, Illinois. During 
an incidental search, they found nar- 
cotic drugs on his person. They turned 
him over to the county authorities. and 
in due course the county grand jury 
returned an indictment charging him 
with possession of narcotics in viola- 
tion of state law. Petitioner thereupon 
brought this action in the Federal Dis- 
trict Court in Chicago to impound the 
narcotics and to enjoin their use in 
evidence and further to enjoin the fed- 
eral officers from testifying at the trial 
in the state court. The District Court 
dismissed on the ground that the com- 
plaint failed to state a claim upon 
which relief could be granted. The 
Court of Appeals affirmed. 

Mr. Justice Whittaker spoke for the 
five-judge majority of the Supreme 
Court which affirmed. The Court rested 
its decision on the ground that the 
federal officers had “probable cause” 
to believe that the petitioner was guilty 
and that the 
was valid even without a war- 


of a narcotics offense 
arrest 
rant. The Court thus viewed the seizure 
of the narcotics as a valid incident to 
a valid arrest. it pointed out that 
petitioner had a “plain and adequate” 
remedy under state law if the arrest 
were invalid, and furthermore, it said, 
to grant relief here would create an 
“embarrassing conflict” between the 
federal and state sovereignties. “... pe- 
titioner not only seeks to interfere with 
and embarrass the state court in his 
criminal case”, the Court said, “but he 
also seeks completely to thwart its 
judgment by relitigating in a trial de 
novo in a federal court the very issue 
that he has already litigated in the 
state court”. 

Mr. Justice Stewart, concurring, de- 
clared that the decision should not rest 
upon the omission of the “talismanic 
phrase” without probable cause from 
petitioner’s motion. In his view, the 
petitioner failed to state a case warrant- 
ing equitable relief. 
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Mr. Justice Douglas, joined by the 
Chief Justice and Mr. Justice Brennan, 
wrote a dissenting opinion which ar- 
gued that petitioner was invoking the 
of the federal 
courts over the administration of fed- 


“supervisory powers” 


eral law enforcement. The fact that no 
federal charge was filed against peti- 
tioner, the dissent argued, afforded no 
reason why the victim of lawless fed- 
eral police might not apply to a federal 
court for relief. 

The case was argued by James J. 
Doherty for petitioner and by Daniel 
M. Friedman for respondent. 


Evidence... 
Jencks Act 

Clancy v. United States, 365 U. S. 
312, 5 L. ed. 2d 574, 81 S. Ct. 645, 
29 Law Week 4241. (No. 88, decided 
February 27, 1961.) On writ of certi- 
orari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed. 

During trial of the petitioners for 
making false statements, attempting to 
evade the wagering excise tax and con- 
spiring to defraud the United States of 
internal revenue taxes, their counsel 
requested production of memoranda 
compiled by federal agents who had 
investigated the case. The memoranda 
were taken from notes made by the 
agents during interviews with the peti- 
tioners and were later transcribed and 
signed by them. The trial court ordered 
production to the defense of the notes 
made by the agents during the inter- 
views, but refused to order production 
of the memoranda which were made la- 
ter. In the Supreme Court the Govern- 
ment conceded that this was in error and 
that the memoranda should have been 
produced. It contended, however, that 
the error was harmless since verbatim 
carbon copies of the reports of the 
agents were delivered to the defense at 
the trial. 

The Supreme Court, speaking through 
Mr. Justice Douglas, reversed and or- 
dered a new trial on the ground that 
the record gave no support to the 
Government’s assertion that verbatim 
reports had been delivered to the de- 
fense and that even the Government’s 
assertion was not a positive statement. 
“Those who present the case here say 
with candor that they speak only ‘ac- 
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cording to our information’”, the 
Court noted. 


Mr. Justice Clark wrote a dissenting 
opinion in which Mr. Justice Frank- 
furter and Mr. Justice Harlan joined. 
The dissent argued that the case should 
be remanded solely to determine the 
question whether in fact verbatim 
copies of the agents’ reports had been 
given to the defense. If copies actually 
were delivered, the dissent said, then 
failure to order production of the 
memoranda was harmless error and the 
convictions should stand. If copies 
were not delivered, then the trial court 
could set aside the judgment of con- 
viction and order a new trial. 


The case was argued by Paul P. 
Waller, Jr., and John F. O’Connell for 
petitioners and by Daniel M. Fried- 
man for the United States. 


Injunctions... 
modification 

System Federation No. 91, Railway 
Employees’ Department v. Wright, 364 
U. S. 642, 5 L. ed. 2d 349, 81 S. Ct. 
368, 29 Law Week 4099. (No. 48, de- 
cided January 16, 1961.) On writ of 
certiorari to the United States Court of 
Appeals for the Sixth Circuit. Reversed 
and remanded. 

At issue here was a District Court’s 
refusal to modify a consent decree for- 
bidding the petitioner union to attempt 
to secure a union shop among the em- 
ployees of the respondent. The decree 
was entered in 1945 when the Railway 
Labor Act forbade union shops. In 
1951, the statute was amended so as to 
legalize union shops, and subsequently 
the union sought a change in the decree. 
The District Court refused to make the 
change on the ground that the union 
had agreed, for valuable consideration, 
not to have a union shop in the 1945 
settlement. “The 1951 amendment to 
the Act did no more than make negoti- 
ations for a union shop permissive”, 
the District Court said. “The amend- 


ment did not nullify the agreement be- 
tween the railroad and the unions that 
a union shop should not exist.” The 
Sixth Circuit affirmed, 

The Supreme Court reversed, speak- 
ing through Mr. Justice Harlan. The 
Court pointed out that there was no 
question about the power of the Dis- 
trict Court to modify the decree, and 
it said that if the 1945 decree had 
simply represented relief awarded by 
the District Court after a trial of the 
action instituted by the 1945 petition- 
ers, “there could be little doubt but 
that, faced with the 1951 amendment 
to the Railway Labor Act, it would 
have been improvident for the court 
to continue in effect this provision of 
the injunction prohibiting a union 
shop agreement as being unlawful per 
se... That provision was well enough 
under the earlier Railway Labor Act, 
but to continue it after the 1951 
amendment would be to render protec- 
tion in no way authorized by the needs 
of safeguarding statutory rights, at the 
expense of a privilege denied and de- 
But, the 
Court went on, there was no reason for 
a different result merely because the 
1945 decree was a consent decree. 
“The parties cannot, by giving each 
other consideration, purchase from a 
court of equity a continuing injunc- 
tion”, the Court declared. “. . . The 
parties have no power to require of 
the court continuing enforcement of 


niable to no other union.” 


rights the statute no longer gives.” 

Mr. Justice Stewart took no part in 
the consideration or decision of the 
case. 

Mr. Justice Douglas, joined by Mr. 
Justice Frankfurter and Mr. Justice 
Whittaker, wrote an opinion dissenting 
in part on the ground that it was an 
injustice to modify the decree so as 
to force employees into the union who 
were on the railroad’s payroll in 1945. 
Employees hired since then were not 
regarded as entitled to the protection 
of the old decree. 
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The case was argued by Richard R. 
Lyman for petitioners and by Marshall 
P, Eldred for respondents. 


Wrongful death action... 
limitations 

Nolan v. Transocean Air Lines, 365 
U. S. 293, 5 L. ed. 2d 571, 81 S. Ct. 
555, 29 Law Week 4197. (No. 107, 
decided February 20, 1961.) On writ 
of certiorari to the United States Court 
of Appeals for the Second Circuit. 
Judgment set aside and cause re- 
manded. 

This was a diversity of citizenship 
action commenced in the United States 
District Court for the Southern District 
of New York to recover damages for 
the wrongful death of a resident of 
South Carolina killed in the crash of 
respondent’s airplane in California. 
The substantive basis of the claim was 
California’s wrongful death statute, 
made applicable by the New York 
choice-of-law rules. The defendant set 
up the California one-year limitations 
period as a defense; the District Court 
held that the statute had run as to the 
widow and hence that the child and the 
administrator were also barred under 
a doctrine announced by the California 
District Court of Appeals in 1936, 
holding that where one beneficiary of 
a wrongful-death claim is time-barred, 
all the beneficiaries are, the cause of 
action being joint. 

The Supreme Court reversed and 
remanded on the basis of a 1959 
dictum by the California Supreme 
Court, declaring that “If the cause of 
action were a joint one, the statute 
would be tolled as to both [parties].” 
This dictum had not been considered 
by the lower courts, and so the Supreme 
Court’s per curiam opinion reversed 
and remanded for a determination of 
the relevant California law on the 
point, 

The case was argued by Robert A. 
Dwyer for petitioners and by William 
J. Junkerman for respondent. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Actions ... 
dram shop statute 
Refusing to recognize the existence 
of a common-law action, the Supreme 
Court of Illinois held that the 
state’s dram-shop statute provides the 


has 


only remedy for injuries caused by an 
intoxicated person in consequence of 
the intoxication. 

The plaintiffs’ stake in having the 
Court recognize a common-law action 
two-fold First, 
they would have escaped the $20,000 


had a enhancement. 
recovery limitation in the Illinois law, 
and secondly, they could have recov- 
ered for all compensable damages they 
were able to prove, whereas the statute 
provides for recovery for injuries to 
the person, property and means of 
support. 

In the instant case a widow-admin- 
istratrix sued for herself and minor 
children for injuries resulting from the 
suicide of her husband, which, she 
charged, was caused by despondency 
resulting from intoxication. In addi- 
tion to a count under the statute, she 
included a count for.a civil action for 
violation of an Illinois law prohibiting 
the sale, gift or delivery of liquor “to 
any intoxicated person or to any per- 
known . . . to be an habitual 
drunkard, spendthrift, insane, mentally 


ill, mentally deficient or in need of 


son 


mental treatment”, and a common-law 
count positing liability on the supply- 
ing of liquor to a person whom the 
supplier knows has no volition with re- 
gard to consuming it. 

Affirming the trial court’s dismissal 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








of all but the dram-shop statute count, 
the Court traced the history of the leg- 
islation and determined that the statute 
provided the only remedy available. 
The Court noted that the question was 
one of first impression in Illinois, large- 
ly because until 1949 the dram-shop 
statute did not limit recoveries and 
provided for liability for persons other 
than the one directly causing the in- 
jury. Thus, the Court remarked, there 
was no need for anyone to think about 
the possibility of a common-law action; 
he was better off with the statute. In 
1949, however, provisions for exem- 
plary damages were eliminated and re- 
coverable damages were limited. 

Looking at history, the Court said 
“the historical background of the act 
seems to disclaim any notion that it 
was intended to complement a com- 
mon-law remedy against the tavern 
owners and operators. We would be 
delving into judicial metaphysics if we 
were to say that the legislature in- 
tended to provide a remedy in addi- 
tion to a common-law remedy which 
existed but had not as yet been de- 
clared by the courts... The inescap- 
able conclusion is that the legislature 
did not intend the act to be comple- 
mentary to a common-law right it 
knew nothing about, but, on the con- 
trary, intended to create a remedy in 
an area where it believed none existed.” 
The Court concluded that the lack of 
common-law precedent for liability mo- 
tivated the Illinois legislature, as well 
as the legislatures of twenty-one other 
states, to create a liability. 

The Court also rejected a contention 
that there might be a right to recover 
under the state’s wrongful death act. 
It pointed to language in the dram- 
shop statute authorizing an action by 
the personal representative for the “ex- 
clusive benefit” of the persons injured. 


May, 1961 


George Rossman . EDITOR-IN-CHARGE 


Richard B. Allen . ASSISTANT 


(Cunningham v. Brown, Supreme Court 
of Illinois, January 20, 1961, rehearing 
denied March 27, 1961, House, J.. — 
Ill. 2d —, — N.E. 2d —.) 


Contempt... 
direct and criminal 


A local of the United Steelworkers 
of America and two of its officials have 
been determined guilty of direct crimi- 
nal contempt and their fines of $500 
each affirmed by the Supreme Court 
of Ohio. 

The acts on which the convictions 
were based occurred on a picket line 
during a strike. The officials and the 
pickets had prevented a sheriff from 
executing four writs of replevin order- 
ing him to take possession of ten truck 
trailers located on the struck plant 
property. They accomplished this first 
by a cordon of cars and later by lining 
up to block ingress. 

Although were 
raised by the defendants, the core of 


many contentions 
the case was the type of contempt in- 
volved and the procedure and standard 
of proof. The Court ruled that resist- 
ance to or obstruction of lawful court 
process is a direct contempt because 
the conduct in effect is in the construc- 
tive and it 
pointed out that the power of courts 


presence of the court, 
to deal with direct contempt always 
has been regarded as inherent. There- 
fore, it continued, an Ohio statute in- 
ferentially classifying resistance to 
process as indirect contempt could not 
be considered controlling. “If power, 
distinguished from jurisdiction, exists 
independently of legislation, it will 
continue to exist, notwithstanding leg- 
islation”, the Court remarked. Having 
determined the contempt direct, the 
Court noted that the trial judge might 
have dealt with it summarily, but it 
approved the charge, notice and hear- 
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ing procedure used below because the 
judge did not have personal knowl- 
edge of the acts. In fact, the trial judge 
apparently conducted the proceeding 
and imposed the fines under the statute. 

The Ccurt went on to decide that 
the acts were criminal contempt be- 
cause they were directed against the 
dignity and process of the court and 
the sentences were punitive in nature 
designed to vindicate the authority of 
the court, whereas in civil contempt 
the acts are offenses against the party 
for whose benefit the violated order 
was made and the sanctions imposed 
are in the nature of coercion to obtain 
compliance with the order. 

The Court said that there was clear 
and convincing evidence that the two 
union officials knew of the sheriff's 
mission, and that the union’s respon- 
sibility stemmed from the acts of these 
officials. While an unincorporated vol- 
untary association, such as the union 
in this case, may not be prosecuted un- 
der a criminal statute, the Court said, 
the character and organization of mod- 
ern unions as entities subjected the 
union here to a contempt finding. 

The Court rejected an argument that 
the sheriff did not have to take actual 
possession of the trailers and that con- 
structive possession by posting was 
sufficient to satisfy the writs. The point 
to this was that the defendants had 
testified that they were willing to let 
the sheriff enter the plant area to put 
seals on the trailers. 

Also turned down was a contention 
that the contempt charges could not 
stand because a grand jury had re- 
turned a no-bill on a charge of inter- 
fering with an officer in the discharge 
of his duty. 

One judge concurred specially and 
another dissented. 


(Ohio v. Local Union 5760, United 
Steelworkers of America, Supreme Court 
of Ohio, March 22, 1961, Matthias, J., 
172 Ohio St. 75.) 


Courts... 
fee-system justice 


The Supreme Court of Washington, 
with four justices dissenting, has de- 
clined to rule that the state’s fee system 
justices of the peace are unconstitu- 
tional. Justices courts operated on the 


fee system are authorized by the Wash- 
ington Constitution and statutes in 
cities of less than 5,000 population. 

The defendant, convicted of a traffic 
violation by a fee-system justice in a 
precinct just north of Seattle’s city 
limits, contended that the system breeds 
an inherent bias against an accused 
person and thereby violates the due 
process guarantees of the Fourteenth 
Amendment of the Federal Constitu- 
tion. He relied most heavily on the 
United States Supreme Court 1927 de- 
cision in Tumey v. Ohio, 273 U. S. 
510, in which that Court struck down 
a “liquor court” created by a village 
ordinance and presided over by the 
village mayor on the fee basis. 

The Washington Court, however, 
compared the Washington system and 
that in Tumey and determined that the 
case did not apply. The differences in 
Washington it pointed out were that 
(1) fee justices are authorized by the 
state constitution, (2) they are com- 
pensated by the county in each case in 
which there is no conviction, (3) the 
defendant has a right to a trial by jury, 
and (4) there is a change of venue 
guaranteed, along with (5) the right 
to appeal to a court of record and to 
have a trial de novo, which renders the 
justice court action null and void. In 
addition to noting these differences, 
the Court relied on the fact that the 
defendant had been offered a change of 
venue to a salaried justice and had 
refused it. Therefore, the Court said, 
he had waived his right to object to 
trial by a fee justice. 

“An accused person arraigned before 
an unsalaried justice of the peace”, 
the Court declared, “has under existing 
Washington law the procedural safe- 
guards ... against the possible bias or 
prejudice of the unsalaried justice. 
The exercise of these statutory safe- 
guards against such a possibility of 
prejudice affords an accused person 
the due process of law required by the 
Fourteenth Amendment.” 

To the argument that justice courts 
are inherently biased and should be 
abolished, the Court replied: 


Such an argument is properly ad- 
dressed to the electorate and the leg- 
islature. If the authority to establish 
fee justice courts in this state is to be 
abolished, it can only be accomplished 
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by a constitutional amendment. If it is 
desired that the legislature abolish fee 
justice courts, which it has established 
pursuant to the constitution, the leg- 
islature has the power and authority to 
do so... The argument presents a leg- 
islative problem, not a judicial one. 


One judge, who concurred in a sep- 
arate opinion, conceded that the sys- 
tem was not a “model one” and that 
it did not “approach minimum stand- 
ards for the administration of justice”, 
but he said that these were not facts 
“that support a change in the system 
by judicial fiat”. 

The four dissenting judges saw no 
validity in the distinctions drawn by 
the majority between the present case 
and Tumey, and they predicted that 
the United States Supreme Court would 
not. They emphasized that due process 
contemplates an independent and un- 
biased judicial system from the bottom 
up, and that provisions for change of 
venue and appeal do not satisfy those 
requirements, Summarizing, one of the 
dissenters wrote “(a) that fee justice 
courts are not consonant with modern 
social needs, (b) that their operations 
are inconsistent with acceptable mod- 
ern standards of judicial administra- 
tion, and (c) that experience in other 
states and in countries other than our 
own counsels strongly against continu- 
ance of the fee justice court system”. 


(Application of Borchert, Supreme 
Court of Washington, February 16, 1961, 
Ott, J., 359 P. 2d 789.) 


Damages... 
what is excessive? 

Two recent cases—one in the Court 
of Appeals for the Second Circuit and 
the other in the Supreme Court of 
Oklahoma—have concerned themselves, 
among other things, with the alleged 
excessiveness of damages. 

In the Second Circuit case the Court 
affirmed an award of $130,500 to a 
29-year-old railroad employee whose 
left leg was amputated by two freight 
cars. The jury on its own volition listed 
its verdict under three headings: 
$10,000 for loss of salary to the date 
of the award; $38,000 for loss of 
future earnings; and $97,000 for “com- 
pensation for pain and suffering and 
loss of limb”, From this it deducted 
10 per cent ($14,500) for the plain- 





tiff’s contributory negligence. 

The defendant complained of the 
$97,000 item for pain and suffering 
But the Court 
could find nothing to support the ob- 


and loss of the leg. 


jection. It reviewed the plaintiff's in- 
jury and the e:aborate medical treat- 
ment he underwent; it noted that he 
would suffer pain for the rest of his 
life and that his normal recreational 
activities would no longer be possible; 
it declared that the disfigurement itself 
was a proper subject for the jury’s 
consideration. 

of the Court’s 
opinion is an exhaustive study of a 


A notable feature 
federal appellate court’s right to re- 
view the size of a verdict for excessive- 


ness. 


(Dagnello v. Long Island Rail Road 
Company, United States Court of Ap- 
peals, Second Circuit, March 24, 1961, 
Medina, J.) 


In the Oklahoma case the defendant 
fared better. It succeeded in getting a 
remittitur of a $76,500 verdict to 
$50,000. The plaintiff, a 70-year-old 
woman, suffered serious and perma- 
nently disabling injuries when the de- 
fendant’s train struck her 1940 auto- 
mobile that had stalled on the tracks. 

After holding there was sufficient 
evidence to support the jury’s finding 
for the plaintiff, the Court turned to the 
argument that the damages were ex- 
cessive. The plaintiff sought to justify 
the award on the basis that she had 
proved $37,909 in specials and the cost 
of care for the remainder of her life, 
and that the remaining $38,500 was 
not too high for past and future pain 
and suffering. But the Court could not 
go along with this. It refused to permit 
the figure of $8 a day for care to 
stand in the face of evidence that the 
plaintiff had someone to take care of 
her and do her housework for $3 a day, 
and it remarked that even without her 
injury, the plaintiff might have had to 
procure outside help prior to reach- 
ing 82—her life expectancy. 

Pointing to an Oklahoma statute 
providing that damages must be “rea- 
sonable” and holding that the jury was 
in part motivated by “prejudice and 
passion”, the Court ordered a new trial 
unless the plaintiff agreed to a remit- 
titur of $26,000. Two judges dissented. 


(St. Louis-San Francisco Railway Com- 
pany v. Fox, Supreme Court of Okla- 
homa, January 10, 1961, rehearing denied 
February 28, 1961, Berry, J., 359 P. 2d 


710.) 


Fair Trade... 
another failure 


Montana has joined the states—now 
a majority—that have held their fair 
trade acts unconstitutional. Becoming 
the twentieth state to strike down the 
legislation, the Supreme Court of Mon- 
tana found the statute in violation of 
a provision of the state’s constitution. 
The highest courts of seventeen states 
have upheld fair-trade acts similar to 
Montana’s. 

The Montana act contained the usual 
non-signer clause under which persons 
not parties to resale contracts are 
nevertheless bound by any price resale 
agreement made in the state with any 
retailer. In the case at hand the resale 
price of Prestone had been fixed at 
$3.25 a gallon, and the non-signer de- 
fendant sold it at $2.49 after having 
purchased it at $2.13. 

The 


which the act was impaled provides 


constitutional provision on 
that “No incorporation . . . shall direct- 
ly, or indirectly ...make any contract 
for the 
. of any 


.in any manner whatever, 
purpose of fixing the price.. 


While 


fendant retailer raised a host of argu- 


article of commerce.” the de- 
ments against the legislation, the Court 
based its decision solely on this pro- 
vision. Thus it did not decide whether 
the McGuire Act, passed by Congress 
in 1952 to 
ments from the Sherman Act, is con- 
The the 
constitutional provision was quite ex- 


exempt fair-trade agree- 


stitutional. Court declared 
plicit in prohibiting price-fixing con- 
tracts, and it quoted at length from a 
Review 


stated that the provision “adopted the 


Montana Law article which 
majority common-law view that price- 
fixing is a direct restraint of trade and 
illegal per se.” 

The manufacturer argued that the 
statute was not a price-fixing act, but 
rather that its purpose was to protect 
the good-will of the manufacturer’s 
trade-marks, brands and names. To 
support this contention, it pointed to 
the title of the act. But the Court, an- 


alyzing what acts may and do occur 
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under the provisions of the statute, 
held that it accomplished price-fixing, 
and concluded that if this is so then 
it must be considered a_ price-fixing 
statute. 

Also rejected was the manufacturer’s 
contention that the constitutional pro- 
vision is aimed at monopolies and that 
monopolies could not occur under the 
fair-trade law because it applies by its 
own terms only to commodities in free 
and open competition with items of the 
same general class. The Court ruled 
that the constitution touched not only 
the object of the legislation but also 
the effect of it. 


(Union Carbide and Carbon Corpora- 
tion v. Skaggs Drug Center, Inc., Su- 
preme Court of Montana, February 10, 
1961, Castles, J., 359 P. 2d 644.) 


Torts... 
charitable immunity 


Wisconsin has joined the growing 
group of jurisdictions—nineteen since 
1942—that have abandoned the doc- 
trine of immunity of charitable hos- 
pitals for tort liability. The Supreme 
Court of that state, reversing all prior 
has declared 
that it will “no longer recognize the 
of charitable 


inconsistent decisions, 


defense immunity in 
cases where a paying patient is seeking 
recovery from a charitable hospital for 
the negligent acts of the hospital, its 
agents, servants or employees”. 

The Court conceded that it could 
have decided the case before it with- 
out going as far as it did. Despite 
existence of the charitable immunity 
doctrine, Wisconsin cases have permit- 
ted actions where the charge to the 
patient, in view of anticipated patient 
loads, was sufficient to produce receipts 
in excess of operating costs, and a 
financial statement of the hospital in- 
volved had led the trial judge to deny 
its motion for summary judgment. The 
Court said it preferred to deal with 
the issue on a broader basis. 

The immunity doctrine is of com- 
paratively recent vintage in Wisconsin; 
it was adopted in 1917 on the ground 
of public policy. To support its aban- 
donment, the Court relied on the 1942 
landmark decision of Justice Rutledge 
as a circuit court of appeals judge in 
President and Directors of Georgetown 
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College v. Hughes, 130 F. 2d 810, and 
the marked trend away from the doc- 
trine since then. 

The Court rejected a suggestion 
from the defendant that any change in 
the rule should come from the legisla- 
ture. “We do not think that is true”, 
it declared. “We believe the court was 
justified in acting as it did in 1917 in 
view of conditions as they then existed. 
The rule of stare decisis, however de- 
sirable from the standpoint of certain- 
ty and stability, does not require us to 
perpetuate a doctrine that should no 
longer be applicable in view of the 
changes in present-day charitable hos- 
pitals, They are now larger in size, 
better endowed, and on a more sound 
economic basis. Insurance covering 
their liability is available and prudent 
management would dictate that such 
protection be purchased.” 


(Kojis v. Doctors Hospital, Supreme 
Court of Wisconsin, January 10, 1961, 
Broadfoot, J., 107 N.W. 2d 131.) 


Torts... 
great mental anguish 

Moving into what Prosser has called 
a “new tort” (37 Michigan Law Re- 
view 874), the Supreme Court of 
Illinois has held that a widow has an 
action for “great mental anguish” and 
“nervous exhaustion” allegedly suf- 
fered because of the defendant’s threat 
to her that he would kill her husband 
and his subsequent fulfillment of the 
threat. 

The Court, noting that the Restate- 
ment of Torts, §46, and an increasing 
number of courts recognize the inten- 
tional infliction of severe emotional 
distress as a separate tort, in which 
physical injury or disability is not 
necessary, examined and dismissed the 
grounds that have been found sufficient 
in the past to deny the action. It re- 
jected contentions that the tort should 
not be recognized because there is no 
adequate standard for measuring dam- 
ages, because mental anguish is too 
evanescent and intangible for the law 
to deal with, because fictitious claims 
would be made, and because mental 
consequences vary greatly with the 
individual. 

In explaining the limits in which it 
was allowing the action, the Court 


declared: 


. .. It has not been suggested that 
every emotional upset should constitute 
the basis of an action. Indiscriminate 
allowance of actions for mental an- 
guish would encourage neurotic over- 
reactions to trivial hurts, and the law 
should aim to toughen the psyche of 
the citizen rather than pamper it. But 
a line can be drawn between the slight 
hurts which are the price of a complex 
society and the severe mental disturb- 
ances inflicted by intentional actions 
wholly lacking in social utility. 

... The “reasonable man” seems to 
be well known to jurors and we expect 
that they will also be acquainted with 
the “man of ordinary sensibilities.” 
Whether the aggressive invasion of 
mental equanimity is unwarranted or 
unprovoked, whether it is calculated to 
cause severe emotional disturbance in 
the person of ordinary sensibilities and 
whether there was special knowledge 
or notice are all questions that will 
depend on the particular facts of each 
case. We are confident, however, that 
the trial judges in this state will not 
permit litigation to enter the field of 
trivialities and mere bad manners. 


“We conclude”, the Court said, “that 
peace of mind is an interest of suffi- 
cient importance to receive protection 
from the law against intentional inva- 
sion... We hold therefore that the alle- 
gations that defendant 
caused severe emotional 


intentionally 
disturbance 
and nervous exhaustion by his threat 
to murder plaintiff's husband and the 
fulfillment of the threat states a cause 
of action.” 

The Court turned down the plain- 
tiffs further contention that punitive 
damages should be allowed. It con- 
ceded that the tortious act here was 
characterized by the elements that gen- 
erally support punitive damages, but it 
ruled that “since the outrageous quality 
of the defendant’s conduct forms the 
basis of the action, the rendition of 
compensatory damages will be suff- 
ciently punitive”. 


(Knierim v. Izzo, Supreme Court of 
Illinois, March 29, 1961, House, J.) 


Torts... 
products liability 
Manufacturers distressed and 
alarmed by the growing tendency to- 
wards liability without fault may take 
heart from a jury verdict in a products 
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liability case in the United States 
Liistrict Court for the Eastern District 
of Michigan. 

The plaintiff's intestate was killed 
instantly in September, 1955, when the 
bucket of an excavating machine un- 
der which he was standing fell on him. 
The bucket was suspended by a wire 
cable, manufactured by the defendant, 
which broke at the time of the accident. 
The plaintiff's case was that the cable 
broke because of alleged negligence in 
its manufacture. By amendment al- 
lowed in 1960 after four previous un- 
successful attempts and two trials on 
the issue of negligence alone, a count 
for breach of implied warranty was 
added. 

The case—an action for wrongful 
death—was tried first in December, 
1956. The trial judge directed a verdict 
for the defendant, holding that there 
was no evidence of negligence and no 
proved fact from which negligence 
reasonably could be inferred. This de- 
cision was appealed to and reversed by 
the Court of Appeals for the Sixth Cir- 
cuit. Sitta v. American Steel and Wire 
Division, 254 F. 2d 12. On retrial in 
January, 1960, the case was submitted 
to the jury, which divided, nine to 
three, in favor of the defendant and 
was discharged. 

The third trial—the first on the is- 
sues of both negligence and breach of 
implied warranty—occurred in Janu- 
ary, 1961. The jury returned a verdict 
of no cause of action and found specifi- 
cally that there was no negligence and 
no breach of implied warranty on the 
part of the defendant. 

As there was no opinion of the 
District Court, the ultimate disposition 
of the case is not generally available 
to judges and lawyers interested in 
products liability problems, and they 
may be left with the erroneous impres- 
sion that the opinion of the Sixth Cir- 
cuit constitutes the last word on the 
subject. 

The defense was characterized by 
extensive use of experimental and 
demonstrative evidence, including high- 
speed motion pictures of the defend- 
ant’s product and manufacturing proc- 
esses. 

(Sitta v. American Steel and Wire Di- 
vision, United States District Court, East- 
ern District of Michigan, February 8, 
1961, No. 15,489, Feikens, J., presided.) 
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Activities of Sections 








SECTION OF 
ADMINISTRATIVE LAW 
The Council of the Section of Ad- 
ministrative Law met in Chicago just 
prior to the Midyear Meeting of the 
House of Delegates. Several committee 
reports were received. The Committee 
on Communications opposed the enact- 
ment of H.R. 1162, dealing with a pro- 
posed Frequency Allocation Board and 
a Government Frequency Administra- 
tor, because of deficiencies in proce- 
dural safeguards. The committee report 
was approved by the Council of the 
Section and by the House of Delegates. 
The cognizant committee in Congress 
has been advised of this position of the 
American Bar Association in opposi- 
tion to the enactment of H.R. 1162. 
The Annual Meeting promises to be 
full of activity and will have features 
of interest to all members of the Sec- 
tion (see Tentative Program on page 
497). Reservations for the social events 
should be made at the earliest possible 
moment by writing to the Chairman of 
the Committee on Arrangements for 
the Annual Meeting, Kenneth Teasdale, 
506 Olive Street, St. Louis 1, Missouri. 


‘ 


SECTION OF 

CORPORATION, BANKING 
AND BUSINESS LAW 

The Section will present two pro- 
grams at the Indianapolis Regional 
Meeting on May 11, the first of which 
will be a panel discussion on “How To 
Buy a Business”, sponsored jointly 
with the Section of Taxation under the 
Chairmanship of Samuel B. Stewart, 
Chairman-Elect of the Corporation Sec- 
tion. Participants in the discussion will 
be John A. Morrison, of Kansas City, 
Missouri, a member of the Section’s 
Council; Sydney Krause, of New York 
City, Chairman of the Section’s Com- 
mittee on Commercial Bankruptcy; 
and Lester M. Londer, of Indianapolis, 
a member of the Section of Taxation. 


The other program will be under the 
auspices of the Section’s Committee on 
Savings and Loan Associations with its 
Chairman, David A. Bridewell, of Chi- 
cago, presiding. The moderator of the 
program will be Paul J. DeVault, of 
Indianapolis, and the speakers and their 
subjects are Leo B. Blaber, Jr., Chi- 
cago, “Mortgage Lending and Federal 
Liens”; Thomas Hal Clarker, Atlanta, 
“Mortgagees as Secured Creditors in 
Bankruptcy Proceedings” ; Theodore F. 
Lownik, Chicago, “Trust Accounts in 
Savings and Loan Associations”; Paul 
A. Downing, Chicago, “The Package 
Mortgage and Open-End Advances”; 
Milton I. Baldinger, Washington, D. C., 
“The Uniform Gift to Minors Act and 
Savings and Loan Accounts”. 

The Section will be represented at 
the Seventh Annual Corporate Lawyers’ 
Institute by the Section’s Committee on 
Developments in Business Financing, 
which will conduct a panel discussion 
on “Where To Find Money—A Finan- 
cial Clinic for Lawyers” to be held on 
July 31. Robert C. Barker, of Chicago, 
the Committee’s Chairman, will pre- 
side, Ray Garrett, Jr., of Chicago, will 
be moderator and the speakers in the 
clinic will be Monroe Chappelear, Vice 
President of the Prudential Insurance 
Company; Robert I. Livingston, Presi- 
dent of Walter E. Heller & Company 
of Chicago; Gordon Murray, President 
of the First National Bank of Minne- 
apolis; Richard Simmons, of Chicago, 
and Fredric T. Suss, General Counsel 
of the Small Business Administration. 
Those interested in registering for the 
Institute should write the University of 
Wisconsin Extension Law, Madison 6, 
Wisconsin. 

Other Section members participating 
in the program of the Corporate Law- 
yers’ Institute are Ralph H. Demmler, 
former member of the Section’s Coun- 
cil, who will speak on “Administrative 
Guideposts Before Marketing Securi- 
ties”, George J. Kuehnl of the legal 
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department of S. C. Johnson & Son, 
Inc., on “Office Records and the Cor- 
porate Lawyer”; Roland J. Wendorff, 
Assistant General Counsel for the Em- 
ployers Mutual Insurance Companies, 
on “Product Liability Suits and the 
Standard Policy”; and W. MeNeil 
Kennedy, of Chicago, on “Disclosure 
and Publicity—The Views of Issuer, 
Underwriter and S.E.C. Reconciled”. 
The April issue of The Business 
Lawyer, of which Leonard D. Adkins, 
of New York City, is Editor, has just 
been distributed to Section members. 
By joining the Section before June 1, 
members of the American Bar Associ- 
ation, in addition to an annual sub- 
scription of four issues of The Business 
Lawyer, will receive as a bonus copies 
of the January and April, 1961, issues, 


SECTION OF 
JUDICIAL 
ADMINISTRATION 


Under the guidance of the National 
Conference of State Trial Judges, the 
Section of Judicial Administration will 
present a program at the Mid-Central 
Regional Meeting in Indianapolis on 
May 11. Judge Ralph Pharr, of Atlanta, 
the Vice Chairman of the National 
Conference, has arranged to have two 
trial judges start the discussion of 
“The Application, Use and Effects of 
Modern Procedures on the Operation 
of Trial Courts”. Judge Willie X. 
Thomas, of Cleveland, will 4. ; «3s 
modern procedures as applied to m<iro- 
politan areas, and Judge Addison 
Beavers, of Booneville, Indiana, will 
discuss their application in multiple 
county circuits or districts, The meet- 
ing, which will be chairmanned by 
Judge Andrew W. Parnell, of Appleton, 
Wisconsin, will be open for discus- 
sion from the floor. This type of pro- 
gram fulfils one of the objectives of 
the National Conference, which is to 
stimulate discussion about the prob- 
lems of the trial judge and by exchang- 
ing ideas about solutions, aid in their 
resolution. 

Leland L. Tolman, the Chairman of 
the Committee on Court Administra- 
tion, reports that a sufficient number 
of the Court Records Questionnaires 
have been returned to make possible a 
tabulation of the results. The project, 
which began about a year ago with the 
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design and distribution of the ques- 
tionnaire, has met with an enthusiastic 
response from the responding parties. 
The answers to the questionnaire, 
which covers keeping records, their 
disposition and duplication, should fur- 
nish a basis for recommending methods 
for facilitating the handling of the ever- 
growing volume of records. 


SECTION OF 
MINERAL AND 
NATURAL RESOURCES LAW 


To facilitate and expedite Section 
and Section committee organization, 
the Bylaws of the Section of Mineral 
and Natural Resources Law have been 
amended to provide that each First 
Vice Chairman of the Section hereafter 
elected shall be ex officio Chairman- 
Elect and shall become Chairman of 


the Section at the close of the next 
succeeding Annual Meeting. 

The Section has established a new 
committee designated as “Timber and 
Vegetative Resources Committee”. L. 
Clair Nelson, of Hamilton, Ohio, is 
chairman of the new committee and 
William E. Rollow, of Washington, 
D. C., is vice chairman. 

Donald S. Coye, of Los Angeles, 
Chairman of the Public Lands Commit- 
tee, this year appointed from his com- 
mittee four subcommittees, namely: 
Public Domain and Acquired Lands, 
Indian Lands, Offshore Lands and 
State Lands. The practice of assigning 
to subcommittees specific areas of re- 
sponsibility has been used effectively 
by the Oil Committee and Natural Gas 
Committee for some years. 


Section members are urged to send 


to the Section officers or to committee 
chairmen suggestions as to Section or 
committee activities and reports. 

The Section is now distributing to 
its members, as one of the benefits of 
Section membership, a copy of its 1960 
Proceedings which includes the com- 
mittee reports, the papers presented 
before the Section at last August’s an- 
nual meeting and at the regional meet- 
ing held in Houston in November. A 
sufficient quantity has been secured to 
supply new Section members who may 
join the Section within the next few 
months. To secure a copy of the Pro- 
ceedings, new Section members need 
merely indicate their intention of join- 
ing the Section, whose annual dues are 
$7.00, by writing to the Director of 
Section Services, American Bar Associ- 
ation, Chicago 37, Illinois. 





WHAT’S 
IN 
A 
NAME 


Dw THE man from Stratford really write the Shake- 


speare plays, or has the literary world been the victim of 


a gigantic hoax? 


For over three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 


Now you can judge for yourself, from the evidence 


it 
4 





American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 


Please send me 
Examination when it is printed. | understand that the 
special pre-publication price will not exceed $2.25 and 
that you will bill me after I have received my order. 


copies of Shakespeare Cross- 


contained in the series of Journal articles “Shakespeare 
Cross-Examination.” 





Name (Please print) 

In response to requests from several hundred Journal 
readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
any money. We shall bill you when you receive your order. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 





Joint District Meeting—May 12-13 


William Reece Smith, Jr., of Tampa, 
Florida, Junior Bar Conference Chair- 
man, announced plans for a_ joint 
meeting of junior bar organization 
the Sixth and Seventh 
Districts to be held May 12-13, in 


Indianapolis, Indiana, incident to the 


chairmen in 


American Bar Association Mid-Central 
Regional Meeting. The junior bar or- 
ganizations involved are those in the 
States of Wisconsin, Illinois, Indiana, 
Michigan, Ohio, Kentucky and Tennes- 
Bar 


will meet with the chairmen of those 


see. Junior Conference officials 
organizations to exchange information 


and ideas and to renew the ties be- 
tween the respective organizations and 
the Conference. 

The over-all program is under the 
supervision of Robert H. McKinney, of 
Indianapolis, the Seventh District rep- 
resentative on the Junior Bar Confer- 
ence Executive Council. Assisting him 
are Keith McNamara, Columbus, Ohio, 
Sixth District representative, and Carl 
Overman and Gene E, Wilkins, both of 
Indianapolis. ‘ 

The program will open with a lunch- 
eon on Friday, May 12, at 
Abram J. Chayes, Legal Adviser to the 


which 


Department of State in Washington, 
D. C., will be the speaker. The after- 
noon meeting will feature reports on 
particular junior bar projects of inter- 
est and a report on the Continuing 
Legal Education project of the Con- 
ference, The program will conclude at 
a breakfast Saturday morning. 

Junior Bar Conference joint district 
meetings were held in Houston last 
November and in Portland, Oregon, 
last May. These meetings are held in- 
cident to American Bar Association 
regional meetings to encourage younger 
lawyers to attend regional meetings, as 
well as to carry on the Junior Bar 


Conference’s program of co-operation 
with state and local junior bar organi- 
zations. 


Court Improvement Activities 
The 


Court Improvement is engaged, among 


Conference’s Committee on 
other things, in the preparation of 


a model or uniform code of mini- 
mum provisions for judicial disability 
and retirement for state courts. The 
recent publication of the American Ju- 
dicature Society, entitled Judicial Re- 
tirement and Pension Plans, serves as 
the this field 


gives the Junior Bar Conference Com- 


basic research in and 
mittee the benefit of a comprehensive 
and current compilation of existing 
state provisions on this subject. Curtis 


R. Boisfontane, of New Orleans, Vice 


Chairman of the Committee, is working 
closely on this phase of the Committee’s 
work, assisting the Co-Chairmen, John 
C. Feirich, of Carbondale, Illinois, and 
Philip B. Hill, of Charleston, West 
Virginia. 

The Committee has also recently 
undertaken to work with the Committee 
on Courts of Limited Jurisdiction of 
the American Bar Association Section 
of Judicial Administration. Under con- 
sideration is a handbook on minimum 
standards for courts of limited juris- 
diction. 


Project Reports 

Further, in co-operation with state 
and local organizations, the Junior Bar 
Conference is continuing its past prac- 
tice of preparing reports on particular 
projects of interest for use by those 
organizations. Some of the subjects 
which are covered in the reports this 
year are the Continuing Legal Educa- 
tion program for newly admitted law- 
yers, pre-law orientation for high 
school students, vocational guidance or 
career programs for law students, Law 
Day activities, and bar admission cere- 
monies emphasizing participation in 
the organized Bar. These reports, in 





In attendance at the recent meeting of the Navy-Marine Corps Junior Bar 
Association were, from the left: Walter F. Sheble, Washington, D. C., 
Junior Bar Conference Director; Lt. James McHugh, U.S.N., Chairman; 
LCdr. George Bates, U.S.N., immediate past-chairman; Captain Richard 
Yervy, U.S.A.F., Conference Assembly delegate from the Air Force JAG 
office. 
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At the recent meeting of the Inter-American Bar Association at Bogota, 
Colombia, Junior Bar Conference Chairman, William Reece Smith, Jr., 
was honored at a reception attended by Alberto Lleras Camergo, President 
of Colombia, pictured above with Mr. Smith. 





addition to the annual Report to Locals 
which reviews the activities of junior 
bar organizations which submit appli- 


for Junior Bar Conference 
awards of achievement, are intended to 


pass on detailed information as to how 


cations 


Notice of Junior Bar Conference Elections 


In accordance with Section 6.1 of the 
Bylaws of the Junior Bar Conference, 
notice is hereby given that elections to 
fill vacancies in the positions of Chair- 
man, Vice Chairman, Secretary and Rep- 
resentatives of odd numbered districts 
and the District of Columbia district on 
the Executive Council will be held in 
St. Louis, Missouri, on August 7, 1961, 
at the annual meeting of the Junior Bar 
Conference. 

In accordance with Section 6.2(b) of 
the Bylaws, nominating petitions for the 
offices of Chairman, Vice Chairman and 
Secretary must be submitted on or be- 
fore June 5, 1961, to the present Con- 
ference Chairman, William Reece Smith, 
Jr., Post Office Box 3239, Tampa, Florida, 
and a conformed copy of each petition 
must also be submitted to the National 
Secretary, James R. Stoner, 1402 G 
Street, N. W., Washington 5, D. C. The 
petition for each candidate must be en- 
dorsed by at least twenty members of 
the Conference, and a brief biographical 
sketch of the background and qualifica- 
tions of the candidate should be in- 
cluded. Incumbents are not eligible for 
re-election. A candidate for the office of 
Vice Chairman must have at least two 
years of eligibility remaining in the Con- 
ference. Any member of the Conference 
in good standing is eligible for the offices 
of Chairman and Secretary provided he 
will not, during his term of office, become 
ineligible in the Conference by virtue of 
his age. Membership in the Conference 
terminates automatically at the end of 
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the calendar year within which a member 
attains 36 years of age. 

In accordance with Section 6.2(a) of 
the Bylaws, nominating petitions with 
respect to Executive Council vacancies 
are to be submitted to the incumbent 
Council member on or before June 5, 
1961, and conformed copies thereof are 
to be forwarded to both the National 
Chairman and Secretary by the same 
date. The petition for each candidate 
must be endorsed by at least twenty 
members of the Conference who are resi- 
dents of the respective Council district 
for which the petition is submitted, and 
must contain a brief biographical sketch 
of the background and qualifications of 
the candidate. No person who has been 
elected to serve a full term as a member 
of the Executive Council is eligible for 
election as a member of the Council. 
Each member of the Council is required 
to have his main office in the district 
which he is elected to represent. Except 
in the event there are no other nomina- 
tions, no candidate shall be elected to 
the Council who shall have his main 
office in the same state in which the 
retiring Council member has his main 
office. This restriction does not apply to 
the District of Columbia. In the event no 
petition is filed for a Council vacancy 
pursuant to Section 6.2(a), or in the 
event that no candidate by petition is 
personally present at the annual meeting, 
the caucus of delegates to the Conference 
Assembly present from the Council dis- 
trict involved may nominate and elect 





particular projects have successfully 
been carried out by junior bar organ- 
izations. They serve an important func- 
tion in the planning of programs by 
those organizations. 


John J. Thomason, of Memphis, 
Chairman of the Junior Bar Conference 
Award of Achievement Committee, has 
concluded changes in the Rules for the 
1961 program to be held at the Annual 
Meeting, and the rules have been dis- 
tributed to all state and local affiliated 
junior bar organizations. 

In January, 225 lawyers on duty 
with the Navy or the Marine Corps 
assembled in Washington, D. C., as 
the recently organized Navy-Marine 
Corps Junior Bar Association. The 
speaker on this occasion was Paul 
Kilday, Congressman from San An- 
tonio, Texas. The Association became 
affiliated with the Junior Bar Confer- 
ence at the 1960 Washington Annual 
Meeting. The present chairman is Lt. 
James McHugh, U.S.N. 


any qualified member present at the 
annual meeting. The incumbent Council 
representatives for the districts as to 
which vacancies will be filled in St. Louis 
on August 7, 1961, are as follows: 


First District 
Richard A. Higgins 
84 State Street 
Boston 9, Massachusetts 


Third District 
William T. Wachenfeld 
745 Broad Street 
Newark, New Jersey 
Fifth District 
Walter R. Byars 
Phoenix Building 
Birmingham, Alabama 


Seventh District 
Robert H. McKinney 
Chamber of Commerce Building 
Indianapolis 4, Indiana 
Ninth District 
Robert S. Mucklestone 
Washington Building 
Seattle 1, Washington 
Eleventh District 
John G. Weinmann 
Hibernia Building 
New Orleans 12, Louisiana 
District of Columbia 
John E. Nolan, Jr. 
Shoreham Building 
Washington 5, D. C. 


James R. STONER 
Secretary 
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Prepared by Committee on Bulletin and Tax Notes, Section of 


Taxation, John M. Skilling, Jr., Chairman; John M. Bixler, Vice 


Chairman. 





Proposed Revenue Ruling on Constructive 
Sales Price for Manufacturers’ Excise Tax 


By David Flower, Jr., Lexington, Massachusetts 


On January 24, the Internal Revenue 
Service advised various taxpayers’ as- 
sociations of a new position it pro- 
poses to take with respect to the deter- 
mination of a constructive sales price 
on which the manufacturer’s excise tax 
would be based in the case of sales of 
taxable articles by a manufacturer to 
a wholly owned sales subsidiary. The 
unpublished proposed ruling was re- 
leased only for comments at this point. 

Where a taxable article is sold other- 
wise than through an arm’s length 
transaction at less than the fair market 
price, Section 4216(b)(1)(C) of the 
Internal Revenue Code provides for 
the determination of a constructive 
sales price by the Secretary or his 
delegate based on the price for which 
such articles are sold in the ordinary 
course of trade by manufacturers or 
producers. The Service stated that it 
had been requested to consider the 
issuance of a general ruling covering 
the following type of situation: A, 
the manufacturing parent corporation, 
sells all its products to B, its wholly 
owned sales subsidiary. B resells to 
independent wholesale distributors and 
possibly others. While A performs the 
engineering, product development and 
manufacturing functions, B performs 
the selling and distribution functions 
for the corporate group with its own 
employees, place of business, assets, 
property and adequate working capital. 
The intercompany sales price is set 
at less than the fair market price. The 
Service notes that under these cir- 
cumstances the transactions between A 
and B constitute bona fide sales since 


B has the necessary substance and real- 
ity to evidence that it operates separate 
and apart from A. Section 4216(b) (1) 
(C) applies to require the determina- 
tion of a constructive sales price be- 
cause the sales between parent and 
wholly owned subsidiary are not con- 
sidered to be at arm’s length and be- 
cause the intercompany price is admit- 
tedly less than fair market price. 
Under these circumstances the pro- 
posed ruling provides that the manu- 
facturer may elect to use as the basis 
for tax a constructive sales price equal 
to 95 per cent of its selling company’s 
lowest established resale price for the 
article to unrelated wholesale distribu- 
tors in the ordinary course of trade 
(not private brand sales or sales to 
other manufacturers). The Service fur- 
ther proposes that this constructive 
price would be the final tax base. The 
exclusions from price for transporta- 
tion, delivery, insurance, installation 
or other charges allowed by Section 
4216(a) to a manufacturer selling in 
the ordinary course of trade to un- 
related distributors could not be taken. 
The new statutory exclusion for lo] 
advertising (not in excess of 5 per cent 
of sales price) allowed by Section 
4216(f) effective January 1 could not 
be taken. Further, the price readjust- 
ments for a bona fide discount, rebate 
or allowance provided by Code Section 
6416(b)(1) would not be allowed. 
(Clarification is required as to whether 
the manufacturer would be entitled to 
a refund of the tax paid in the case of 
rescission of the sale and refund of the 
selling price.) The 5 per cent margin 
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is proposed to be in lieu of these ex- 
clusions from and readjustments of 
price that would otherwise be allowed. 

The Service finds authority for this 
position in G.C.M. 21114, 1939-1 (Part 
1) C.B. 351. The rationale of the posi- 
tion, as stated in the General Counsel’s 
memorandum, is that there is a close 
relationship between the terms of Sec- 
tion 619(a) and (b) of the Revenue 
Act of 1932, which correspond to Sec- 
tion 4216(a) and (b) (1) of the 1954 
Code. In determining the constructive 
sale price under Section 4216(b) (1) 
the Commissioner must take into ac- 
count all elements including those items 
which would be included or excluded 
under the Code, but once the construc- 
tive price is determined, the tax must 
be based on that price and the statute 
does not contemplate any further ad- 
justments. While the G.C.M. dealt only 
with exclusions from price (Section 
4216(a)), the Service has indicated 
that the rationale applies equally as 
well to price readjustments (Section 
6416(b)(1)) and the new co-operative 
advertising allowance (Section 4216 
(f)). 

The 95 per cent of lowest established 
resale price would be an elective con- 
structive sales price. There would be an 
alternative constructive sales price if 
the manufacturer did not elect the 95 
per cent basis. The alternative con- 
structive price would be the actual 
wholesale price at which the selling 
company sells to unrelated customers, 
that is, the actual selling price at which 
the taxable article leaves the corporate 
family in the ordinary course of trade. 
This alternative constructive price has 
been known as the “rim of the group” 
theory. A major difference would fol- 
low from the use of this basis. All of 
the exclusions and readjustments pro- 
vided in Sections 4216(a), 4216(f) 
and 6416(b) (1) would be allowed, but 
only when made in connection with 
the sale of the article by the selling 
company. They must further constitute 
items of expense or allowance actually 
incurred or made by the manufacturer 
in respect of the sale price of the ar- 
ticle. The actual sale price between the 
related companies fixes a floor for this 
alternative constructive tax base; if the 
alternative constructive price after ad- 
justment for exclusions and readjust- 
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ments is less than the intercompany 
price, the latter price would constitute 
the basis for tax. 

One further substantive provision in 
the proposed ruling treats the situation 
where the “rim of the group” construc- 
tive sales price is being used and the 
sale by the selling company is at re- 
tail. The constructive price here would 
be the highest price for which such 
articles are sold by the selling company 
to wholesale distributors so long as 
this price is lower than the actual price 
for which the article is sold. Proof 
would be required that the selling com- 
pany has an established bona fide prac- 
tice of selling such articles in substan- 
tial quantities to wholesale distributors ; 
otherwise, the Commissioner would de- 
termine the fair market price for the 
retail sales, 

The Service stated that at the time of 
the issuance of the final ruling it would 
announce a procedure for the exercise 
of the 95 per cent election method by 
the manufacturer which would involve 
the giving of notice by the manufac- 
turer to the District Director. 

Prior to the commencement of the 
study last fall which resulted in this 
proposed new position, the Service had 
issued a number of private rulings es- 
tablishing a constructive sales price of 
90 per cent of the selling company’s 
lowest established resale price to un- 
related wholesale distributors in the 
ordinary course of trade. The more re- 
cent of these rulings had provided that 
the adjustments under Section 4216(a) 
could not be taken in addition to use 
of the 90 per cent formula. It was the 
Service’s thought at that time that the 
Section 4216(a) exclusions averaged 
10 per cent. The re-examination is un- 
derstood to have commenced when 
field personnel called attention to the 
fact that 10 per cent was too liberal. 
The proposed ruling will apply to all 
taxes under Chapter 32 (manufac- 
turers’ excise taxes), if based on the 


price for which the article is sold. One 
might expect fairly substantial varia- 
tions in the exclusions and price re- 
adjustments on products as diverse as 
automobiles, electric, gas and oil ap- 
pliances, refrigerators, clothes dryers, 
television sets, radios, phonographs, 
phonograph records, radio receiving 
tubes, etc. Also, it may well be that 
wholly owned sales subsidiaries are 
used in the marketing of only certain 
of the taxable products. 

In urging adoption of a 90 per cent 
instead of the 95 per cent rule in their 
comments to the Service, various tax- 
payer associations have raised ques- 
tions as to whether adequate consider- 
ation was given to the up-to-5 per cent 
co-operative advertising allowance pro- 
vided by amendment to the Internal 
Revenue Code effective January 1. 
They also point to the fact that some 
reports from the field may have in- 
volved articles on which freight was 
paid by the customer. 

There may be a question of statutory 
construction as to whether separate ad- 
justment for the 5 per cent (maxi- 
mum) co-operative advertising allow- 
ance is precluded by the provision for 
constructive sales price enacted in 
1932. The question may, in effect, be 
foreclosed by the necessary determina- 
tion by the Service that the allowance 
was actually taken into account in its 
95 per cent constructive price and that, 
hence, the effect of a possible court in- 
terpretation requiring separate allow- 
ance for the Section 4216(f) adjust- 
ment would require reconsideration of 
the 95 per cent figure by the Service 
with its possible change to 97 per cent 
or 98 per cent. 

If the spread of 5 per cent approx- 
imates the average of price allowances 
and adjustments, the 95 per cent con- 
structive price is sound and those with 
above average price adjustments would 
find relief in the alternative “rim of 
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the group” price with actual adjust- 
ments. The adjustments to be so al- 
lowed are those of the selling company. 
Thus, freight from the selling subsid- 
iarys warehouse to its customers 
would be excluded from the tax base, 
but not the transportation expense 
from the manufacturing company to 
its selling subsidiary. This would ap- 
pear sound, not so much because of 
the separate entity of the selling com- 
pany, but because exclusion from price 
is not permitted for transportation to 
the manufacturer’s own warehouse, ab- 
sent a selling subsidiary. Substitution 
of the selling subsidiary’s warehouse 
for that of the parent should not result 
in a tax advantage. 

The ruling would permit taxpayers 
to switch back and forth in using the 
alternative constructive prices. Since 
certain price allowances and adjust- 
ments are concentrated at the end of 
the selling year, it is suggested that 
such change be permitted only on an 
annual basis. 

In limiting the spread to 5 per cent 
the Service may well have in mind the 
thought that publication of the ruling 
could have substantial effect on dis- 
tribution methods. A spread greater 
than the adjustments normally expe- 
rienced could induce the rise of sales 
subsidiaries, 

The administrative burden for both 
the Service and the taxpayer is light- 
ened by a fixed percentage allowance. 
Publication of the ruling is highly de- 
sirable. The Service is to be com- 
mended for initiating such a very 
sound step in the administration of 
the tax system, both in making the rule 
public and in seeking comment from 
those with knowledge of the business 
facts. 

It would be well to have such alter- 
native price base whether or not a sales 
subsidiary existed. Legislation provid- 
ing such a rule where there is no sales 
subsidiary might also be desirable. 
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The Man in the Middle: 


As far as the editor-in-charge is 
aware, this is the first time that a re- 
view of a television program has ap- 
peared in these columns. However, 
due to the previous preoccupation of 
the Journal with the identity of Shake- 
speare, further reference to the per- 
forming arts will not be amiss. Further- 
more, the program bearing the title 
indicated above, and shown as NBC 
White Paper Number 4 on Tuesday, 
March 11, 1961, is of particular sig- 
nificance in that it raises, in a manner 
easily understood by the layman, seri- 
ous questions regarding many prob- 
lems of state government.! 

Portrayed largely through interviews 
with legislators themselves, connected 
by narration, the program highlights a 
number of matters familiar to students 
of government but not generally appre- 
ciated by the voters. Indeed, the intro- 
ductory portions would suggest that the 
voters neither know nor care much 
about the legislative process. Federal 
and municipal problems are widely 
publicized, but those of the state are 
given little attention. For this reason, 
nothing effective is done to remedy a 
number of conditions which could be 
corrected, 

Perhaps first among these arises 
from the fact that most state legisla- 
tures meet only every other year and 
are required, within a short period, to 
consider great masses of proposals. 
The Minnesota legislature, for exam- 
ple, was expected to pass on some 4,000 
bills within ninety days. When this is 
coupled with low pay, lack of office 
space and almost complete absence of 
clerical and other assistance, the situa- 
tion becomes almost intolerable. In the 
classic words of one member, “the pay 
may be low but the inconveniences are 
onsiderable”, 


Furthermore, many of the measures 








The State Legislator: A Review 


are completely inconsequential as far 
as the state as a whole is concerned. 
Claims of individuals, desires of local- 
ized areas, and proposals of limited 
groups make up the bulk of legislative 
business. However, much important 
legislation is passed and in the ab- 
sence of a really effective committee 
system, one wonders how this is done. 
The answer, according to the pro- 
gram, is a leader. He may be the head 
of the majority in the house or senate, 
the governor, or even a political boss, 
but it is he, through actual or implicit 
threats of coercion, who forces through 
a program not, perhaps, fully compre- 
hended by the members who vote on it. 
However, there are some areas where, 
possibly because of the leadership, the 
modern legislature is ineffective. Par- 
ticularly is this true in the field of 
metropolitan problems because in most 
states the legislature is controlled by 
representatives from rural or small 
town constituencies. The program em- 
phasizes this point through interviews 
with the mayors of four large cities. 
The extent to which this control can be 
carried was dramatized by the mayor 
of Milwaukee, who pointed out that it 
took many years to get permission 
from the state legislature to put park- 
ing meters on the streets. Furthermore, 
it appears that legislatures will freely 
reduce the hours and increase the pay 
of city police and firemen without pro- 
viding the revenues to make it possible. 
They refuse to aid in providing for the 
basic needs of metropolitan areas. The 
result, in the words of Mayor Harts- 
field: “Mayors, you know, are accused 
of running to Washington all the time 
for money. Well, the reason why the 
Mayor runs to Washington—it’s the 
only place that will help him. The 
State—no.” 
One of the most interesting portions 
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of the program was the frank discus- 
sion of the place of the lobby in the 
legislative process. This institution was 
vigorously defended by two registered 
lobbyists on the theory that their activ- 
ities constituted the only way in which 
the facts could be supplied to the legis- 
lators. The point of view expressed was 
not wholly shared by the law makers 
themselves. One remarked that the con- 
flicting claims of members of the “third 
house” tended to be confusing and to 
prevent him from learning what the 
people really want. Another found the 
continued presence of lobbyists in great 
numbers an interference with the per- 
formance of his work. But all agreed 
that they represented a powerful influ- 
ence. 

Perhaps the most unusual if not a 
unique feature of the presentation was 
the treatment of the issue of the “built- 
in” lobby. In the words of the nar- 
rator: “In a part-time legislature, most 
members depend upon outside income; 
and ...there is always the danger that 
the individual legislator may become a 
lobby of one, furthering legislation on 
the basis of his own financial interest, 
rather than the public interest.” The 
ensuing conversation among several 
legislators indicated a realization of 
the possibility but a feeling that little 
could be done about it except to rely 
on the integrity of the individual mem- 
bers. It was clear to them that a legis- 
lator could in some cases gain an im- 
proper financial advantage through his 
activities. Further than this, the built- 
in lobby can extend to control of com- 
mittees by particular interests. For 
example, it was stated that the insur- 
ance committee was made up of in- 
surance agents, the banking committee 


“ 


of bankers, etc. . I seriously ques- 


tion”, said a member, “whether the 
public is being properly represented or 
these men are more interested in pass- 
ing legislation that is beneficial to their 
particular type of business.” 

It was perhaps inevitable that the 
program stressed almost exclusively the 
shortcomings of legislatures. On the 
affirmative side, one got little more 
than the impression that the legislators 





1. Through the courtesy of the National Broad- 
casting Company, the editor-in-charge was fur- 
nished with a transcript of the program in order 
to verify the quotations included in this review. 
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were conscientious men, fully aware of 
the handicaps under which they were 
laboring. 

However, to correct the balance, it 
should be pointed out that there are 
areas in which progress is being made 
and that devices for improving the 
legislative product are being developed. 
For example, the Council of State 
Governments has long been an effective 
force in improving legislative practices 
and co-operating in the solution of 
interstate problems. The Commission- 
ers on Uniform State Laws have pro- 
duced numerous bills on important 
subjects which have been enacted by 
most of the states. In some, but by no 


means all, of the states, professionally 
trained draftsmen are available to as- 
sist in the preparation of measures. 
Legislative Councils have been created 
in a number of states to secure con- 
tinuity of policy and to assist in the 
formulation of legislative programs. 
To a degree, the services of law re- 
vision commissions have been utilized 
to maintain a continuous scrutiny of 
legislation. All of these would be difh- 
cult if not impossible to dramatize on 
a television program, but they are effec- 
tive instruments of improvement. 

Be this as it may, the program per- 
formed an important public service in 
shedding some light on what has been 
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Bacon LECTURES: The Tweed 
Administration of the City of New 
York left a deal to be desired, but the 
Tweed Administration of The Associa- 
tion of the Bar of the City of New York 
was a much-needed shot in the arm to 
that bar association. Before that, the 
place was like a mausoleum. And I can 
recall Tweed’s telling me how dull lec- 
tures can be. He was never more right. 
Our colleges should outlaw them. More 
especially, because they came into be- 
ing by our copying the English who 
use a lecture system to avoid paying 
salaries for needed teachers. It’s no 
way to instruct. 

But when the Bourbons of The Asso- 
ciation of the Bar made the mistake of 
making Harry Tweed its President, he 
did not abolish the Cardozo Lecture of 
that Association. Quite the contrary, he 
brought people to hear it by giving a 
cocktail party and buffet supper before 
it and a night-cap highball party after 
it. More lectures should be given the 
Tweed treatment so that they can be 
heard as well as read. And, of course, 


the closest aging alumni ever come to 
education is being exposed to lectures. 
Bad as the lecture is as a teaching tool, 
in their case it’s manna from heaven. 

Harvard has its Holmes Lecture, Co- 
lumbia its Carpentier, Cornell its Phi 
Delta Phi, Washington University its 
Williams and Washington and Lee its 
famous Tucker Lectures. 

At Boston University there is a really 
great lecture annually devoted to con- 
stitutional law. It is the gift of Mrs. 
Robert Bacon and named in honor of 
her son, Gasper G. Bacon, who was, in 
1926, the Secretary to the Board of 
Trustees of Boston University, a Mas- 
sachusetts State Senator and Chairman 
of the Senate Committee on Constitu- 
tional Law. Senator Bacon gave the 
first lecture in 1926. Since that date 
the lecturers are a Who’s Who in con- 
stitutional law. Since 1940, the follow- 
ing have delivered the lecture: A. M. 
Holcomb; He S. Commager; Allan 
Nevins; Robert E. Cushman; Leonard 
D. White; Louise Overacker; Carl 


Brent Swisher; Henry S. Drinker; 
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called the least known unit of Ameri- 
can government. Unfortunately, the ef- 
fect of this medium is apt to be ephem- 
eral. Much consideration in depth is 
needed. The whole question as to what 
place the state government has in the 
new federalism should be examined. 
State constitutions as a whole should 
be reviewed with a view toward simpli- 
fying their provisions and vesting some, 
at least, of the powers of decision in 
more appropriate governmental units. 
If the program has helped to create a 
climate of opinion in which the discus- 
sion of these matters becomes possible, 


its contribution is of great value. 


Owen J. Roberts; Charles Fairman; 
Charles P. Curtis; Harrison Tweed; 
Zechariah Chafee; Alpheus Mason; 
Albert R. Beisel; J. A. C. Grant; C. 
Herman Pritchett; and, in 1960, Wil- 
liam Winslow Crosskey. 

Recently, I read with extraordinary 
pleasure the Tweed and Pritchett lec- 
tures. Both are excellent and stimulat- 
ing. I could pay no greater tribute. 
Tweed spoke on November 13, 14 and 
15, 1950, and Pritchett in 1957. 


Tweed talked on the proposed con- 
stitutional amendment that would pre- 
vent the Cengress from cutting off ap- 
peals to the Supreme Court; fix the 
number of Justices permanently at 
nine; compel retirement at age 75; 
and disqualify any Justice as a candi- 
date for President or Vice President 
until five years after he left the Bench. 
In his lecture, Tweed goes jurispruden- 
tial, looks on both sides of the question 
and urges “these amendments should 
be submitted to Congress and the peo- 
ple for their action, favorable or un- 
favorable” (page 45). Though he 
spoke for three days on both sides of 
the question, he said “I am not at- 
tempting to persuade or even express 
an opinion one way or the other. | 
would not regard that as proper in a 
lecture in the free intellectual air of a 
university.” What Tweed urged was 
submission of the amendment then 
(1950) when “There is no immediate 
controversy between Congress and the 
Court” and “The President and the 
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majority in both houses of Congress 
belong to the same political party” and 
“Every member of the Court was ap- 
pointed by the President or his pre- 
decessor.” 

Knowing Tweed is not a pussyfooter, 
I wondered why he took no position. 
When I came to page 37 of his printed 
lecture, | knew. Up there in Boston, a 
wise old lawyer, Charles P. Curtis, 
warned him that perhaps it was just as 
well to let the Court think the Con- 
gress could clip its wings. This is the 
same argument Dean Robert S. Stevens 
at Cornell makes with respect to the 
blessings of stockholders’ suits as a 
told 
Tweed that the best way for us to ob- 


whip on management. Curtis 
tain just decisions from the Court was 
to have it not only “wise but also wary 


And 


marked: “We are only too well aware 


and circumspect”. Curtis _re- 
of the danger the Justices run of going 
arrogant on us ... it is the judicial 
occupational disease” (page 37). Point- 
ing out that it was hazardous for Con- 
gress to fight the Court, Curtis argued 
it was better, when the Congress dared 
to do so, that the Court “be prevented 
than later disobeyed”. Curtis has a 
point. | remember when my brother-in- 
law was not a Judge. 

However, Professor Pritchett of the 
Political Science Department of the 
University of Chicago was not simi- 
larly constrained by the free air of 
Boston University and did not hesitate 
to express his opinion of decisions of 
the Warren Court. His lectures are en- 
titled: “The Political Offender and the 
Warren Court”. In his very interest- 
ing lecture, Professor Pritchett, unlike 
Tweed, took the position that Ex parte 


McCardle, 7 Wall. 506, was wrong and 
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that it would be unconstitutional for 
the Congress to cut off appeals to the 
Supreme Court. In arguing this posi- 
tion, Professor Pritchett suggests that 
it is equally unconstitutional for an 
elector not to vote in the Electoral 
College for the candidate for whom he 
is pledged. 

From the newspaper stories, I infer 
that the 1960 Bacon Lectureship of 
Crosskey lighted a bomb under the re- 
liability of the Federalist Papers. 1 am 
anxious to read it when the Boston 
University Law Review publishes it. 
You write Boston University Law Re- 
view at 1] Ashburton Place, Bostor, 
Massachusetts, and send two dollars for 
a copy of the review containing any 
lecture you wish. There is a bound vol- 
ume containing the lectures from 1940 
to 1950 and perhaps a new one will be 
brought out for the lectures 1950 to 
1960. Tweed’s lecture is printed in 31 
Boston University Law Review 1-46; 
that is the January, 1951, issue. Pritch- 
ett’s lecture appears in Volume 38 Bos- 
ton University Law Review 53. 


ORGANIZATION SANS PROTO- 
TYPE: Perhaps you missed in the 
September 21, 1959, issue of Sports 


Illustrated that magnificent article by 
Timothy Newell Pfeiffer, of the New 
York Bar, about the 1910 Harvard Law 
School football team. If so, you can 
catch it in the October, 1960, Harvard 
Law School Bulletin which is published 
six times a year at Langdell Hall, Cam- 
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bridge 38, Massachusetts, and sent 
gratis to law school alumni. 

Hamilton Fish had been captain and 
the 1909 


Harvard team. He entered law school 


an all-American tackle on 
in the fall of 1910 and, missing his 
football, organized a team among his 
law school classmates: Stephen Philbin, 
a Yale all-American halfback; Walter 


Logan, a Yale end; Samuel Hoar, 
Thomas S. Blumer, Robert White, 


Leonard B. Parks, Maurice Dore, Ben- 
Gordon 
Forchheimer and Francis 
Houston, of Harvard; Maurice Crum- 
packer, a star Michigan tackle, Thomas 
Walters, of Nebraska, Daniel Triggs, of 
Holy Cross; Newton Cass, H. L. Moore, 
Leslie H. Simons, Norman Armour and 
Tim Pfeiffer, of Princeton; Oscar M. 
Bate, of Hamilton; George E. Howe, 
Charles E. Hughes, Jr., 
Brown; Earl Van Meter Long, Har- 
vard; Rogers MacVeagh, Harvard; 
Robert A. Taft, Yale; and Silas Wil- 
liams, of the University of the South. 

The team with Fish and Philbin as 


stars and plays designated variously as 


jamin Moore, Auchincloss, 


Landon L. 


Harvard; 


“Gray on Perpetuities”, “Cooley on 
Torts”, “Beale on Conflicts”, “Willis- 
ton on Contracts” and “Story on the 
Constitution” took on the Harvard var- 
sity on October 19, but lost six to noth- 
ing. Not the least discouraged, Ham 
Fish arranged with his old friend, 
Glenn (Pop) Warner to play the then 
famous Carlisle Indians on November 
16. Princeton had only been able to 
beat Carlisle that year by six to noth- 
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in many other media, Braille Institute 


On billboards, bus posters, car cards and 
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ing. Fish charged a dollar admission 
and over 5,000 came to see the lawyers 
beat the Indians three to nothing. 

Charlie Hughes was the cheer leader 
and Bob Taft, the manager, and the 
cheer went this way: 


Offeree, offeror 
Quash it nisi 
Harvard Law 


Philbin was the star, along with 
Ham Fish. On Philbin 
“eluded or bowled over Sweetcorn, 
Lonestar and Newashe as handily as 
he did Arcasa and the mountainous 
Wanseka.” It was Philbin who kicked 
the winning field goal. 


end runs, 


Not satisfied with their season play, 
Fish organized a Christmas vacation 
tour to play at Nashville, Tennessee, a 
team called the “Southerners” drawn 
from the University of the South 
(Sewanee), Michigan and Vanderbilt. 
Then games at Memphis with the Uni- 
versity of Tennessee and at Baton 
Rouge with Louisiana State were added 
to the schedule. They played at Nash- 
ville to a scoreless tie, beat Tennessee at 
Memphis five to nothing on a forward 
pass from Stephen Galatti (who was 
not in law school, but a coach at St. 
Marks and played as a “ringer”) to 
Williams, and the grand tour closed 
with another scoreless tie at Baton 
Rouge with Louisiana State. 

By that time, the lawyers were ex- 
hausted and penniless but a Christmas 
check from home to Rogers MacVeagh 


saved the day and the Harvard Law 
football team returned to Cambridge. 
What a yarn! 


PRACTICAL LAWYER: You ought 
to have been in the Ninth Manhattan 
Municipal Court the day I tried my 
first jury case. What a sloppy job I 
did! But there were extenuating cir- 
cumstances. My first three years at the 
Bar, | am glad to say, were spent un- 
der as able a lawyer and as tough a 
task master as ever came to the Bar. 
My then Chief was billed by his apart- 
ment hotel at the transient rate for the 
partial month he was last there. About 
$62.50 was involved. The hotel was 
represented by a lady lawyer that my 
Chief insulted the first time they met. 
Thereafter, she made a motion in the 
case every Friday evening and I spent 
each week end resisting it. Since my 
job depended on winning, I naturally 
won every skirmish. This made the 
lady lawyer madder and madder. Ad- 
journments were impossible. She then 
used “ringers” to argue; first, other 
lady lawyers and then, at trial, an ex- 
perienced red-headed male who knew 
the Judge and his way about Municipal 
Court. 

Every question I asked, the red-head 
objected to and the Judge sustained 
him and bawled me out. When I came 
to examine my client, question after 
question was excluded. They came so 
thick and fast that I forgot to take an 
exception which was then required. | 
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only forgot once. My gentle boss from 
the witness chair remarked “You know 
Keeffe, if you don’t except, we can't 
appeal.” This almost gave me heart 
failure. I hadn’t 
family a week end for the previous six 


seen my wife and 
weeks and the thoughts of prolonging 
my agony with an appeal was too much. 

At long last we were told to sum up 
before the jury of six. Badly battered 
but still in the ring, devastated by my 
client’s threat of an appeal, the blows 
of the red-head and the abuse of the 
Judge, the Irish in me took over and 
with the gift of gab I spoke to the jury 
from the heart. 

Ten minutes later, the jury, with 
fire in their eyes, hatred of the expe- 
rienced red-head and the arrogant 
judge, and deepest sympathy for me, 
came into the courtroom and rendered 
a verdict for the defendant. Never was 
a verdict sweeter. 

I tell this story to call to your atten- 
tion the excellent article by Theodore 
Voorhees, of Philadelphia, in the Feb- 
ruary issue of the Practical Lawyer 
($8.00 per year; 133 South 36th St., 
Philadelphia 4, Pennsylvania) entitled 
“Law Office Training for Appearances 
in Court”. 

Now if only my firm had given me 
the pointers Ted Voorhees does, | 
would not have been so miserable try- 
ing my first case. But then, maybe Id 
have lost. 

I fear there is not enough money in 
litigation for the large firm to take the 
time to train the young lawyer the way 
Voorhees wants. My son acquired 
much better training than his distin- 
guished Uncle Loyd or me at public 
expense in the United States Attorney's 
office in New York which has a tradi- 
tion of excellence from Buckner’s Boy 
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A GIFT THAT LIVES 


Attorneys have been recom- 
mending Save the Children Fed- 
eration to clients for large and 
small legacies over the past 29 
years. These gifts are truly gifts 
that live for they insure the con- 
tinuity of the Federation’s work 
in fields of child sponsorships, 
school sponsorships, family and 
community self-help projects. 

For further information please 
write or telephone Milton Winn: 


SAVE THE CHILDREN FEDERATION 


Boston Post Road, Norwalk, Connecticut 
Victor 7-4524 


ANSWERS TO LAND PROBLEMS 
@ Real Estate Crop & Livestock 
Appraisals 
@ Damage Assessments 
@ Management for Absentee Owners 
e@ Economic Surveys 
e Agronomic Consulting 
e Agricultural Business Manage- 
ment 
Operating throughout the 
Free World 
Staff Member 
Accredited member of American 
Society of Farm Managers and 
ural Appraisers 
Reference — Dun & Bradstreet 


RANCH MANAGEMENT ASSOCIATES 


320 JUDAH STREET 
San Francisco 22, California 














Mallards, Medalie, 
Eddie Lumbard and Paul Williams. 


Scouts, Dewey’s 

Eddie Lumbard tells a good one 
about Judge Learned Hand sending a 
note to Judge Hough asking who the 
fine young men were arguing before 
them in the Second Circuit Court of 
Appeals. To this Judge Hough replied 
(as only he would) in a note saying: 
“Hand, you damn fool, they are a cou- 
ple of underpaid law clerks those high 
priced swells downtown have sent up 


here to talk to boobs like you and 
me.” There’s wisdom in this quip of 
Hough’s. 

However, all joking aside, Theodore 
Voorhees has an excellent piece. Law 
firms, large and small, the country 
over should make it compulsory read- 
ing for their seniors and youngsters. 
However, like the “Polite Pupil”, | 
fear it will be read only by Struve 
Hensel and me when it’s “too late for 


Herpicide”. 


Opinion No. 297 of the 


Professional Ethics Committee 


February 24, 1961 
Lawyer-Accountant 
Relationship 


The Committee is asked to express 
its opinion on the following questions: 

1. When a lawyer becomes a regular 
employee of a firm of public account- 
ants on a salaried basis, what work can 
he do in the course of this employment 
without violating Canons 47 and 35? 

2. When a public accountant is a 
regular employee of a firm of lawyers 
on a salaried basis and his employment 
is for the purpose of doing accounting 
work for the law firm, will the firm of 
lawyers be engaged in unethical con- 
duct because of such employment? 

3. Under what circumstances, if any, 
is it ethical for a lawyer to form a part- 
nership with a public accountant? 

4. Under what circumstances, if any, 
is it ethical for a lawyer who is also a 





public accountant to render both legal 
and accounting services ? 

This committee has rendered formal 
opinions in the past regarding lawyer- 
accountant relationships (See Opinions 
239, 269 and 272). 


opinions have also been written from 


Various informal 


time to time. All previous formal and 
informal opinions are superseded by 
this opinion insofar as they deal with 
the matters covered herein. 

Question 1: When a person becomes 
a lawyer he takes on a mantle that he 
cannot thereafter take on or off as he 
pleases. Conduct in which he engages 
which involves the practice of law 
when engaged in by lawyers must be 
in accordance with the ethical stand- 
ards of the profession if he is to retain 
his professional status. Even though 
a particular activity may be open to 
a layman, if such activity is the prac- 


tice of law when engaged in by a 
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lawyer, one who is a lawyer cannot free 
himself of the ethical restraints of the 
profession in carrying on such activity 
merely by announcing he is to be re- 
garded as a layman for this particular 
purpose, 

Canon 47 provides as follows: 


No lawyer shall permit his professional 
services, or his name, to be used in aid 
of, or to make possible, the unauthor- 
ized practice of law by any lay agency, 
personal or corporate. 


This Canon clearly prohibits any 
lawyer employed by a firm of public 
accountants from aiding or making 
possible the practice of law by such 
firm. Whether particular conduct by 
the firm which the lawyer is aiding or 
making possible is the unauthorized 
practice of the law is a matter for the 
determination of the Standing Commit- 
tee on the Unauthorized Practice of 
the Law. 

It is proper for the lawyer-employee 
to give legal advice to his lay employer 
on legal matters personal to the em- 
ployer. If, however, the legal advice 
given to the employer is to enable the 
employer to perform services for the 
employer’s client, then such advice may 
be aiding or making possible the prac- 
tice of law by the employer and, if so, 
the lawyer will have violated Canon 47. 

The fact that a firm of accountants 
may be able to perform a particular 





Vol. 47 


527 








Opinion No. 297 





” Souslo 


Bp ew % bt er 


ENGRAVED 
WILL STATIONERY 


Send for Our Catalog & Samples 
H. A. FRIEND & CO. ZION, ILL. 











service to its clients unaided by any 
advice from a lawyer without being 
engaged in the unauthorized practice 
of law does not necessarily protect the 
lawyer-employee from a violation of 
Canon 47 if he aids in the performance 
of such service. When the advice of a 
lawyer-employee is sought by a lay 
employer to enable the latter to render 
a service to a client, whether the law- 
yer-employee is aiding or making pos- 
sible the practice of law by the employ- 
er is to be judged, not on the basis of 
the nature of the conduct of the em- 
ployer when he proceeds unaided by 
a lawyer, but rather on the basis of 
whether the advice given by the lawyer- 
employee would involve the practice of 
law if given by him directly to the 
client. 

Canon 35 provides in part as follows: 


The professional services of a lawyer 
should not be centrolled or exploited 
by any lay agency, personal or cor- 
porate, which intervenes between client 
and lawyer. A lawyer’s responsibilities 
and qualifications are individual. He 
should avoid all relations which direct 
the performance of his duties by or in 
the interest of such intermediary. A 
lawyer’s relation to his client should 
be personal, and the responsibility 
should be direct to the client. 


When a lawyer-employee advises his 
lay employer in regard to a matter per- 
taining to the affairs of a client of the 
employer and the giving of such advice 
by the lawyer-employee directly to the 
client would involve him in the practice 
of law, the lawyer is proceeding in 
violation of Canon 35 when he operates 
through his employer as an intermedi- 
ary. 

Question 2: The employment by a 
firm of lawyers of a public accountant 
on a salaried basis for the purpose of 
doing accounting work for the law firm 
im its practice of the law does not in 
and of itself result in the law firm be- 
ing engaged in unethical conduct. 


" ve items 
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Canon 34 provides as follows: 


No division of fees for legal services is 
proper, except with another lawyer, 
based upon a division of services or 
responsibility. 


Canon 34 is not violated if the ac- 
countant-employee is paid a regular 
salary computed without regard to fees 
collected for legal services rendered to 
particular clients. 

Obviously, this opinion has nothing 
to do with whether the accountant- 
employee is acting properly in the light 
of any governing restraints which may 
be applicable to him as an accountant. 

Question 3: Canon 33 provides in 
part as follows: 


Partnerships between lawyers and 
members of other professions or non- 
professional persons should not be 
formed or permitted where any part of 
the partnership’s employment consists 
of the practice of law. 


The partnership’s employment does 
consist of the practice of law within 
the meaning of Canon 33 if the part- 
nership furnishes services which if ren- 
dered by one holding himself out as a 
lawyer would be deemed the practice 
of law. 

It would also be a clear violation of 
Canon 34 (quoted above) for a lawyer- 
partner to divide fees for legal services 
with an accountant-partner. 

If the lawyer-accountant partner- 
ship’s employment does not consist of 
the practice of law, within the meaning 
of that term as used in Canon 33, but 
the lawyer is also a partner in a dis- 
tinct and separate firm in which all 
partners are lawyers and which sep- 
arate firm is practicing law, the lawyer 
is not violating Canons 33 and 34 by 
his membership in the lawyer-account- 
ant firm. In such a case, however, it 
would seem inevitable that the lawyer 
is holding himself out as qualified to 
do accounting so far as the lawyer- 
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accountant firm is concerned and is 
holding himself out as also qualified 
to practice law as a result of his mem- 
bership in the legal firm. It is a viola- 
tion of Canon 27 for a lawyer to hold 
himself out as qualified to practice 
both law and accounting. This point is 
also made in the answer to Question 4. 
The fact that the holding out is at two 
separate places is not significant. The 
dual holding out is a violation of 
Canon 27 because it constitutes self- 
touting, and because the lawyer-ac- 
countant firm would almost inevitably 
serve as a feeder to the legal firm. 

Question 4: The person who is quali- 
fied as both a lawyer and an account- 
ant must choose between holding him- 
self out as a lawyer and holding him- 
self out as an accountant. As stated in 
the answer to Question 3, dual holding 
out is self-touting and a violation of 
Canon 27. 

If he elects to hold himself out as 
an accountant, he must not practice 
law or he will violate Canon 27 in that 
he will be using his activity as an 
accountant to feed his law practice. 
In determining whether he is practic- 
ing law when he holds himself out only 
as an accountant, the controlling factor 
is whether the activity in question is 
one which would constitute the practice 
of law when engaged in by one holding 
himself out as a lawyer. 

If he elects to hold himself out as a 
lawyer, he will not violate any Canon 
of Ethics merely because in rendition 
of legal services he utilizes and applies 
accounting principles. It is not, of 
course, within the jurisdiction of this 
Committee to determine whether in 
any instance he is acting contrary to 
the governing restraints applicable to 
him as an accountant. 

All cf the members of the Committee 
‘Messrs. Casner, Enersen, Johnson, 
Jones, McCown, Miller, Pettengill and 
Shepherd) concur in the foregoing 
opinion, 
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WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ““The Mind 
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WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationa Law 
LipRARY APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS: BOUGHT-SOLD-EXCHANGED 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 





USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
Lake, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 

Price list free on request lists some used law books 
e have for sale, also indicates the type materials 
ve will purchase. Claitor’s Book Store, Baton Rouge 
, Louisiana. 





AW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci, Skipwith, 
08 East Fourth Street, Los Angeles 13, California. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
Harine, 15 Park Row, New York 38, N. Y. 


“COMMERCIAL CODE LITIGATION” COM- 

prehensive computation, editing of all cases de- 
cided under the Uniform Commercial Code, by Del- 
Duca and King. Contains sectional and other indices, 
250 pages, mimeograph. Price $5.50. Dickinson Law 
School Bookstore, Carlisle, Pa. 


JEFFERSON LAW BOOK COMPANY OF 
Washington and Baltimore offers used law books. 


Anything from a single volume to a complete library 
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wought or sold. Post Office Box 227, Silver Spring, 
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FOR SALE 





LAW BOOKS BOUGHT SOLD AP- 
praised. J. M. Mitchell, 5738 Thomas, Phila. 43, 

Pa 

300 VOLS FEDERAL REPORTER — 134 
leather—-266 buckram. Good condition. Best offer. 

Room 617, 45 South Broadway, Yonkers, N. Y. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 


RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, JA 7-3333; Res., BR 4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide exper.- 
ence 





BEN GARCIA, EXAMINER OF QUESTIONEv 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntral 
6-5186. 
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HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329, Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 








ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH., (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogravhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualitication. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF, Examiner for 
Sleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





INVESTIGATIONS 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 
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LAWYERS WANTED 





EXPERIENCED TAX, BUSINESS, PROBATE, 

and estate planning attorney wanted by well 
established law firm in lakes and recreation mid- 
west city. Write Box 1MY-5. 





MISCELLANEOUS 





TITLE LAWYERS, ABSTRACTERS, SIMUL- 

taneous reading feet, yards, chains, rods, Huie 
Ruler Sets, Charts. Save time, money. Free trial. 
C. R. Huie, Huie Building, Arkadelphia, Arkansas. 





VACATION AT QUIET BEACH IN THE 

Virgin Islands. Cottage colony with choice scen 
ery; dependable weather. Boats, rental cars, com- 
missary. Cottage unit for two about $12. Write 
Village at Cane Bay, Christiansted, St. Croix, 
Virgin Islands. 





ATTORNEY, 27, GOOD ACADEMIC RECORD, 

extensive experience in eminent domain practice, 
seeks association with corporation or law firm. Box 
1MY-2. 





ATTORNEY, EXPERIENCED IN ESTATE AD- 

ministration and taxation and estate planning, can 
take responsibility for substantial estate practice. 
Top law school and law firm background. Box 
1MY-3. 





ATTORNEY, AGE 29, YALE LLB, DESIRES 
to relocate anywhere for challenging opportunity. 


Box 1MY-4. 





ATTORNEY, 26, B.S. ENGINEERING, REG- 

istered U.S. Patent Office, 5 yrs’ experience in 
patents and government procurement. Will be re- 
leased from military service, Oct. 1961. Box 1MY-6. 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trade regulation, administrative 
law, litigation experience. Box 1MY-7. 





ATTORNEY, 32 B.S. GEOLOGY, LL.B. 4 
years geological experience and 1 year administra 
tive law experience. Desires position with oil & gas 
firm or petroleum corporation. Resume on request. 
Box 1MY-8. 





SAVE ON BUSINESS CARDS. $3.99 PER 1000 
postpaid. Details free. Namely Yours, Box 2122, 
Colorado Springs, Colo. 





LITIGATION ATTORNEY EXPERIENCED 
trials, appeals State, Federal Courts, administra- 
tive proceedings. Box IMY-9. 





POSITIONS WANTED 





NEW YORK LABOR ATTORNEY, 28, EX- 

cellent litigation, NLRA, RLA, arbitration and 
negotiation experience, other phases. Columbia. Will 
relocate. Box 1A-8. 





ATTORNEY, 34 COIF, LAW REVIEW. SOLID 

foundation in trial and appellate practice. Desires 
position with law firm, preferably specializing in de- 
fense negligence or admiralty. Excellent references. 
Box 1MY-1. 


EXPERIENCED IN BUSINESS AND GOV- 

ernment practice and public and private inter- 
national law. 15 years residence in Asia, Middle 
East and Europe as lawyer and judge of interna 
tional tribunals. Desire corporate position. Box 
IMY-10. 
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The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentitey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—POLLU. 

tion Effects and Water Quality, fresh and salt- 
water Investigations, Reports, Court Testimony, 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com 
mercial Trust Building, Philadelphia, Pennsylvania 





TRAFFIC ACCIDENT ANALYST—RECON. 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICES 

for law offices—-Specific problems, complete office, 
or retainer. Covers Organization, Costs, Policies, 
Work Distribution, Billing, Salary Plans, Controls, 
Files, Office Manuals, Special Projects. Daniel J 
Cantor & Company, Commercial Trust Building, 
Philadelphia 2, Penna. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 
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